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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

DISTRICT: DHUBRI 

 

IN THE COURT OF MUNSIFF NO. 1: DHUBRI. 

 

 

Present:  Sri B. Kshetri, A.J.S. 

    Munsiff No.1, Dhubri 

     

 

Monday, the 17th day of July, 2017 

 

Title Suit No. 224 of 2003 

 

 

Plaintiff                  :-  Legal heirs of Dhirendra Nath Paul 

1. Minati Paul 

2. Ompuri Nath Paul 

3. Bononi Paul 

 

        Versus 

 

Defendant            :-    Legal heirs of Nirendra Nath Chatterjee 

1. Swati Paul 

2. Anupama Chatterjee 

3. Subrata Chatterjee  

4. Subhendu Chatterjee  

Proforma Defendants:-1. Legal heir of Late Ranjeet Paul 

(a) Smti Nupur Paul 
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 2.   Legal heir of Late Debi Shankar Paul 

     (a) Sujit Paul,  

(b) Smti Anjali Paul,  

(c) Mausami Paul,  

(d) Mitali Paul @ Bulbuli Paul,  

3.   Legal heir of the Late Motilal Paul 

      (a) Sri Arijit Paul 

     4.  Legal heirs of Late Mrinal Kanti Paul 

    

(a) Smti Sushila Paul 

 

(b) Bindu Paul 

      5.   Smti Maya Paul 

      6.  Smti Saya Paul 

The suit coming on for final hearing on 19/06/2017 in the presence of :- 

 

Mr. R. K. Jain…….. Advocate for the plaintiffs. 

  

Mr. B. K. Das. . ..   . ..Advocate for the defendants. 

 

And having stood for consideration to this day the Court delivered the following Judgment:- 

This is a Suit for declaration of right, title and 

interest and khas possession.  

1. The plaintiff‟s case in brief is that Upendra Nath Paul, the deceased father of the 

plaintiff was the lawful owner and possessor in respect of the land measuring 1  
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Katha 2 Lechas under Dag No. 173/1870, Land 19½ Lechas under Dag No. 

207/1871, Land 6 Lechas under Dag No. 209/1872 i.e., total land 2 Katha 7½ lechas 

covered by Old Patta No. 6, New Patta No. 763 situated at Dhubri town Khas Mahal 

Circle as shown in schedule „A‟ of the plaint.  

2. Plaintiff pleaded that there is a wooden house with tin roof on a part of „A‟ schedule 

land in Dag No. 173/1870 belonging to Upendra Nath Paul, the deceased father of 

the original plaintiff who used to possess the said house peacefully.  

3. The land owner Upendra Nath Paul died leaving behind 6 (six) sons namely (a) 

Ranjeet Paul, (b) Gauri Shankar Paul, (c) Debi Shankar Paul, (d) Motilal Paul, (e) 

Dhirendra Nath Paul (Plaintiff), (f) Mrinal Kanti Paul and 2 (two) daughters namely 

(a) Smti Maya Paul and (b) Chaya Paul, the proforma defendant no. 5, 6 as legal 

heirs who inherited the properties left by the deceased Upendra Nath Paul. It is 

pleaded that thereafter five sons of the deceased Upendra nath Paul namely Ranjit 

Paul, Gauri Sankar Paul, Debi Shankar Paul, Motilal Paul, Mrinal Kanti Paul died 

leaving their wives, sons and daughters shown as proforma defendants.  

4. Plaintiff pleaded that after the death of the land owner Upendra Nath Paul, the 

names of the plaintiff and proforma defendants were recorded in the patta in respect 

of the entire land 2 Katha 7½ lechas shown in schedule „A‟ as legal heirs of the 

deceased Upendra Nath Paul. The plaintiff being the only alive son of the deceased 

Upendra Nath Paul has been enjoying and possessing the schedule „A‟ land 

peacefully on paying land revenue to the Govt.  

5. It is further pleaded that the deceased Upendra Nath Paul has got his landed 

properties in Calcutta as well as at Kokrajhar and the proforma defendants being the 

legal heirs of the deceased Upendra Nath Paul are residing in the land in Calcutta 

and Kokrajhar and enjoying the said properties and the proforma defendant no. 1(a) 

being the widow of plaintiff‟s deceased brother Ranjit Kr. Paul is living with the 

plaintiff and the plaintiff is maintaining her. 
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6. The proforma defendant nos. 2 to 6 as they got their share of the property of their 

deceased father Upendra Nath Paul in Calcutta and Kokrajhar and as the proforma 

defendant no. 1(a) being the widow of Late Ranjit Kr. Paul is depending upon the 

plaintiff and as the schedule „A‟ landed properties is managing and enjoying by the 

plaintiff since long time past for which by amicable partition all the proforma 

defendants relinquished their claim over the „A‟ schedule land in favour of the 

plaintiff and allowed the plaintiff alone to enjoy the said property.  

7. Plaintiff pleaded that the wooden building with tin roof in the land measuring 1K.2L. 

under Dag No. 173/1870 of New patta no. 763 old patta No. 6 situated at Dhubri 

town Khas Mahal shown in schedule „B‟ which is a part of „A‟ schedule is being used 

as business place since long time past by the plaintiff.  

8. The defendant is a licencee of Indian made Foreign Liquor carrying the business of 

Foreign Liquor. The defendant approached the plaintiff in 1992 for a room measuring 

8‟ feet X 22‟ feet on the ground floor of the wooden building stand on the land 1 

katha 2 lechas under Dag No. 173/1870, New Patta No. 763 old patta No. 6 shown in 

schedule „B‟ for the purpose of carrying foreign liquor in the premises of the plaintiff 

i.e., OFF SHOP and assured to appoint the plaintiff as agent for the foreign liquor 

business and plaintiff will get 50% profit in the said business for using the plaintiff‟s 

suit house room and for rendering his service as agent.  

9. On 01.03.1992 the plaintiff allowed the defendant to run his foreign liquor business 

in the plaintiff‟s house measuring 8‟ X 22‟ feet as shown in schedule „C‟ land which is 

a part of schedule „B‟ land and the wooden building with tin roof stand thereof and 

the defendant appointed the plaintiff as his agent to run the business of Indian made 

Foreign Liquor by executing a deed of agreement on 01.03.1992 between the 

plaintiff and the defendant.  

10. The defendant through the plaintiff as his agent used to carry the business of Indian 

made Foreign Liquor “Off Shop” in the suit premises shown in schedule „C‟ land 

belonging to the plaintiff from 01.03.1992 to 08.07.1996 and plaintiff used to  
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manage the Foreign Liquor shop by his own finance during that period.  

11. The defendant by issuing a notice dated 08.07.1996 arbitrarily terminated the 

agency-ship of the plaintiff and since then the defendant started to manage the 

foreign Liquor business himself in the suit premises belonging to the plaintiff. The 

defendant neither took lease of the suit house on rent from the plaintiff nor he 

entered into any agreement with the plaintiff in respect of the shop house. Plaintiff 

has alleged that since the date of termination of agency-ship i.e., 08.07.1996, the 

defendant is unauthorisedly and illegally occupying the suit house shown in schedule 

„C‟.  

12. The plaintiff requested the defendant several times to vacate the suit house as the 

same is bonafide required by the plaintiff for own business purpose but the 

defendant taking this and that plea avoiding to vacate the suit land and lastly on 

03.03.2003 the defendant refused to vacate the suit house and stated that the rent 

of the house is depositing in the court. The defendant is neither a tenant under the 

plaintiff or other legal heirs of plaintiff‟s deceased father Upendra Nath Paul nor he 

has any right to occupy the suit house and, he is simply a trespasser and an 

unauthorised occupant of the suit house. His arbitrarily deposition of any rent to 

court does not create any right of tenancy unless any agreement of tenancy with 

landlord. Hence the suit with the following reliefs:- 

1. a decree for declaration of right, title, interest over the suit land and 

the house shown in schedule „C‟. 

2. a decree for declaration that the defendant is not a tenant of the 

plaintiff and he is an unauthorised occupant of the house of the 

plaintiff and as such liable to be evicted. 

3. a decree for khas possession by evicting the defendant from the suit 

house shown in schedule „C‟ and by removing the foreign Liquor 

material from the house and to put the plaintiff in possession of the 

suit house.  
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4. a decree for cost of the suit.  

5. Any other relief to which the plaintiff is entitled as per law, equity and 

good conscience. 

13. The defendant contested the suit by filing written statement. His case in brief is 

apart from the plea of maintainability, no cause of action for the suit that, the „A‟ 

schedule property has not been partitioned amongst the legal heirs of Late Upendra 

Nath Paul, the original owner. The land record still stands in the name of all the legal 

heirs of Late Upendra Nath Paul. It is pleaded that the defendant approached Ranjit 

Kumar Paul, now deceased, eldest son of Late Upendra Nath Paul in 1982 who 

looked after the property of Late Upendra Nath Paul and requested him to start his 

Foreign Liquor shop in the suit room on rental basis. Ranjit Kumar Paul agreed and 

thereby the Foreign Liquor shop was shifted from H.N. Road to N.S. Road, Dhubri. 

The defendant used to pay rent of the said room @ Rs. 250/- (Rupees two hundred 

fifty) only per month to Ranjit Kumar Paul regularly. Ranjit Kumar Paul was 

appointed as employee as well as agent of the Foreign Liquor shop under the 

defendant. Ranjit Kr. Paul used to get Rs.2,000/- (Rupees two thousand) only as 

monthly salary from the defendant other than profit of the business. It is also 

submitted that Dhirendra Nath Paul, the plaintiff after the death of his elder brother 

Ranjit Kumar Paul was appointed as employee as well as agent of the said Foreign 

Liquor Shop under the defendant. The rent of the room was enhanced and thereby 

Dhirendra Nath Paul realised rent @ Rs.400/- (Rupees four hundred) per month of 

the said room. The salary of Dhirendra Nath Paul was fixed at Rs. 2000/- (Rupees 

two thousand) only per month excluding profit of share of the business. It is 

submitted that notice of termination of agency was served rightly and not arbitrarily. 

The Foreign Liquor business has been running in the suit room not belonging to the 

plaintiff alone but of all the legal heirs of Late Upendra Nath Paul. The defendant had 

been occupying the suit room since 1982, the time of Ranjit Kumar Paul. The 

defendant is not unauthorizedly and illegally occupying the shop-house. The  
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defendant is a tenant under the legal heirs of Late Upendra Nath Paul. Dhirendra 

Nath Paul received rent on behalf of other local legal heirs of Upendra Nath Paul 

after death of Ranjit Kr. Paul. The defendant has been depositing rent of the suit 

house in Court when Dhirendra Nath Paul, the plaintiff, refused to accept rent from 

the defendant. There are other tenants within the „A‟ schedule land of the plaint. It is 

submitted that the defendant is a tenant under the legal heirs of Late Upendra Nath 

Paul and has got every right to occupy the suit room until and unless evicted by the 

Court of law. The plea of trespasser or unauthorised occupant is baseless. The 

defendant has been depositing rent in the Court of the suit room on refusal to accept 

rent by Dhirendra Nath Paul, one of the co-owner of the suit room. The defendant 

has acquired tenancy right over the suit room as per provisions of law. Defendant 

shall suffer irreparable loss and injury if he is evicted from the suit room as there is 

no alternative accommodation to run the business. In view of the above, defendant 

prayed for dismissal of the suit with cost.  

14. Proforma defendant nos. 2 (b), (c), (d), 4 (a), (b) and 5 filed joint written statement 

supporting the case of the plaintiff. It is admitted that proforma defendants 

relinquished their claim over the A schedule land as such plaintiff alone has been 

enjoying A schedule land accordingly to family settlement.  

15. The proforma defendant no. 3 (a) by filing written statement denied the factum of 

amicable partition and relinquishment of his claim over the property left by Upendra 

Nath Paul.  

16. Suit against other proforma defendants proceeded ex parte.  

17. It may be noted here that during pendency of the suit, the plaintiff Dhirendra Nath 

Paul died and his legal heirs continued with the suit by impleading themselves as 

plaintiffs. During pendency of the suit, defendant also expired and plaintiff 

substituted his legal heirs. Legal heirs of defendant accepted the written statement 

filed by defendant.  
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18.  On the above pleadings, the then learned presiding officer framed the following 

issues:-  

1. Is there any cause of action for the suit? 

2. Whether the suit is maintainable in its present form and manner? 

3. Whether the plaintiff has right, title and interest over the suit land and house 

to the exclusion of proforma defendants? 

4. Whether the principal defendant is a tenant in the suit house or not under the 

plaintiff? 

5. Whether the defendant is liable to be evicted from the suit house? 

6. To what relief or relief's, the plaintiff is entitled? 

Additional Issue:- 

 (7) Whether plaintiff has a right to sue? 

 

19. On the above issues, both sides adduced oral and documentary evidences. Plaintiff 

adduced evidence of two witnesses and defendant adduced evidence of five 

witnesses. On 17/03/2011, an additional issue was framed.  

20. I have heard oral arguments of learned counsels for both the sides, gone through 

the case record, the evidence and the documents. 

21. Issue No.1 :-This issue relates to cause of action for the suit. Plaintiff filed the suit 

for declaration of right, title and recovery of possession on the allegation of 

unauthorized possession by the defendant. The defendant claimed himself to be 

tenant under the legal heirs of original pattadar. The fact of title of the plaintiff and 

possession of defendant are in question. Hence, I hold that the plaintiff have cause 

of action for the suit. This issue is answered in affirmative. 

22. Issue Nos. 2 and 7:- Both the issues are inter connected and hence taken up 

together. This issue relates to maintainability of the suit. The defendant raised the 

point in written statement challenging the plaintiff‟s locus-standi to file the suit. It is 

an admitted fact that the suit property was originally owned by Upendra Nath Paul. 

According to the pleadings of plaintiff, he allowed the defendant to run his foreign 
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liquor business in the suit house and defendant allowed the plaintiff as his agent to 

run the business by executing a deed of agreement on 01/03/1992. According to the 

plaintiff, the defendant by issuing a notice dated 08/07/96 arbitrarily terminated the 

agency-ship of the plaintiff and since then defendant started to manage the business 

himself and since the date of termination of agency ship on 08/07/96 the defendant 

is unauthorizedly and illegally occupying the suit house. The defendant claimed that 

he is a tenant under the legal heirs of Upendra Nath Paul, the original landlord and 

he is paying rent to the plaintiff through Court.  

              Hence, let us first examine the evidence to establish the relationship of the 

plaintiff with defendant in respect of the suit house. In the course of his cross-

examination the plaintiff as P.W.2, deposed that defendant took the suit house on 

rent in the year 1982. He also deposed that his elder brother Ranjit Kumar Paul was 

the employee cum agent of the said rented shop house. He also admitted that he is 

also an employee cum agent of the tenant. P.W.2 admitted a dispute arose with 

regard to agency and defendant approached to pay Rs.400/- as monthly rent and as 

he refused defendant deposited the house rent in court. P.W.2 also admitted that 

there is a wine shop in the suit house. Hence, Plaintiff`s claim as defendant being 

not a tenant is false and he disproved his pleadings in his evidence.  

23.            During argument hearing learned counsel for the defendant argued that 

plaintiff filed this suit under wrong procedure. I find force and substance in the 

submission of learned counsel for the defendant. From the cross examination of 

plaintiff, it is clear that the suit will be governed by the Assam Urban Areas Rent 

Control Act, 1972. But the plaintiff did not file this suit under Assam Urban Areas 

Rent Control Act. 

24.          Hence, from the available material on record, the plaintiff‟s claim of defendant 

being not a tenant cannot be accepted, as he admitted in his cross examination 

about the status of defendant over the suit shop house as a tenant. The plaintiff 

admits the possession of the defendant over the suit shop house as being a tenant.  
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Hence the story of not leased out the suit house on rent and subsequent denial to 

vacate cannot be relied upon. This issue is answered in negative and against the 

plaintiff. In view of non maintainability of the suit, plaintiff`s capacity to sue is 

redundant.  

25. Issue No. (3):-   This issue relates to plaintiff‟s right, title and interest over the suit 

land and houses to the exclusion of proforma defendants. In the plaint, it was 

pleaded that on the death of Late Upendra Nath Paul, his legal heirs acquired the A 

schedule land by right of inheritance. It was pleaded that deceased Upendra Nath 

Paul died leaving six sons and two daughters and out of them five sons have already 

expired. It is pleaded that all the proforma defendants who are the legal heirs of 

deceased Upendra Nath Paul relinquished their claim over the A schedule land by 

amicable partition and thus the plaintiff alone acquired right, title and interest over 

the properties of A schedule. Proforma defendant nos. 2 (b), (c), (d), 4 (a), (b) and 

5 in their written statement admitted that they relinquished their claim over the A 

schedule land as such plaintiff alone has been enjoying the A schedule land 

according to family settlement. The proforma defendant no. 3 (a) denied the factum 

of amicable partition and relinquishment of his claim over the property left by 

Upendra Nath Paul.  

26.         On going through the certified copy of jamabandi, exhibit 1, the name of 

plaintiff was mutated as a co-pattadar only and no specific share was shown against 

his name. As the proforma defendants except proforma defendant no. 3 (a) admitted 

of relinquishment of their claim over the A schedule land, I confined myself to the 

pleading of plaintiff and proforma defendant no. 3 (a) only. The plaintiff in his cross 

examination admitted that there is no proof of relinquishment of A schedule land by 

other legal heirs. Plaintiff in his cross examination also admitted that there is no 

written proof of amicable settlement. Plaintiff as P.W.2 in his cross examination 

admitted that he have no proof of relinquishment by Arijit Paul (proforma defendant  
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no.3 (a)) of his share in favour of him. There is no dispute that the plaintiff is a co 

pattadar of the suit patta with Arijit Paul/proforma defendant no. 3 (a). There is no 

evidence of any formal partition of the suit patta between the plaintiff and proforma 

defendant no. 3 (a) and hence both the pattadars have their right over the every 

inch of land. The P.W. 2 in his evidence also admitted the suit land was not 

partitioned. The oral evidence as led by the plaintiff in respect of exclusive title over 

the suit land is not at all reliable in absence of documentary proof. As such, I held 

that the plaintiff is not the exclusive owner over the suit land as relinquishment by 

proforma defendant no. 3 (a) is not proved. This issue is answered in negative and 

against the plaintiff.   

27. Issue No: 4:-This issue relates to nature of possession of the defendant over the suit 

shop house. The defendant raised the point in his written statement that he is a 

tenant. It may be noted that the defendant have not raised any counter claim for 

declaring him as a tenant. While deciding the issue no. (2), I have already held that 

the defendant is admitted to be a tenant by the plaintiff as per his own evidence. In 

view of the admission by plaintiff as P.W.2, it is proved that defendant is a tenant 

over the suit shop house. This issue is answered in affirmative.  

28. Issue nos. (5):- This issue relates to plaintiff`s entitlement to possession over the 

suit land and house. Admittedly, defendant is possessing the suit shop house as a 

tenant. The plaintiff have not filed the suit for ejectment of defendant under the 

Assam Urban Areas Rent Control Act. Under the provisions of section 5 of the Rent 

Control Act, a tenant can be evicted on the grounds mentioned therein. But in the 

present case at hand, plaintiff have not sought for eviction of the defendant under 

the Rent Control Act. The allegation of the unauthorized possession by the defendant 

cannot be relied upon in view of the clear admission of the P.W. 2/Plaintiff about the 

defendants‟ long possession since 1982 as tenant. Considering all aspects and 

evidence, I answer the issue in negative. 

29. Issue nos. (6): This issue relates to reliefs in the suit. In view of the decision of the 

above issues, the plaintiff is not entitled to get any of the reliefs as prayed for.  
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                                              O R D E R 

 

30. Plaintiff‟s suit is dismissed on contest with costs against the defendants.  

31. Draw up a decree. 

32. Given under the hand and seal of this court on this 17th day of July 2017.  

  

 

 

   

     

                                                Munsiff No.1, Dhubri 
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APPENDIX 

 

01. Plaintiff‟s witnesses:      

 PW 1: Anil Chandra Karmakar 

 PW 2: Dhirendra Nath Paul  

 

02. Defendants‟ witnesses:    

DW 1: Nirendra Nath Chatterjee 

DW 2: Arijit Paul 

DW 3: Swati Paul 

DW 4: Subrata Chatterjee 

DW 5: Joydeep Roy 

DW 6: Amar Chakraborty 

 

03. Court witnesses:             None. 

 

04. Plaintiff‟s Exhibits:   

 Exbt: 1:- C/Copy of Jamabandi 

          Exbt: 2:- Copy of Jamabandi 

          Exbt: 3:- Copy of Agreement 

          Exbt: 4:- Copy of order of Partition 

          Exbt: 5:- Copy of notice 

Exbt: 6 and 6 (1), (2):- Rent Payment receipts. 

Exbt: 7: Copy of Jamabandi 

 

05. Defendants‟ Exhibits:  

Exbt: A (1) to A (185):-  Rent depositing challan 

Exbt: B :- Notice  

 Exbt: C:- Letter  
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          Exbt: D:- Examination in chief of D.W.1  

          Exbt: D (1):- Cross Examination of D.W.1  

          Exbt: E :- C/Copy of order 

          Exbt: F:- Examination in chief and cross examination  

          Exbt: F(i):- Income tax return  

          Exbt: F (ii):- Receipt with seal 

          Exbt: G:- Petition  

          Exbt: H:- Copy of order.  

 

                           

   

    

 

    

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me,  

 

Munsiff No.1, Dhubri                                                   


