
    IN THE COURT OF B. KSHETRI JUDICIAL MAGISTRATE FIRST CLASS:: DHUBRI. 

 

Case no: Misc. 01 of 2017 u/s 125 Cr.P.C. 

 

Petitioner / 1st Party :          Sahera Bibi 

     Vrs 

Opp. Party / 2nd Party :       Nizamuddin Sk 

 

Present: Sri B. Kshetri, A.J.S 

  J.M.1stClass, Dhubri.  

 

Learned Advocates appeared:  

Mr.  S. Hussain…………… .For the Petitioner/1st Party 

Mr. U. K. Dutta………..……..For the Opposite Party/2nd Party 

 

Date of petition    :  02/01/2017, 

Date of Evidence  :  27/03/2017, 20/06/2017,  

Date of Judgment :  25/07/2017.  

                   O  R  D  E  R  /  J  U  D  G  M  E  N  T 

 

1. Petitioner’s case in brief is that about 24 years back, she was married with the 

Opp. Party (O/P) according to Islamic Shariyat. During her conjugal life, she was 

blessed with a son and a daughter. About one month back, son of the petitioner 

died in a motor accident and her daughter is staying with her. In the first part of 

January 2016, she was driven out of the matrimonial house by the opposite 

party along with her minor daughter in demand of Rs. 50,000/- after assault. 

She took shelter in her parental house. The O/P neglected to maintain her in 

spite of having sufficient means. The O/P is able bodied, having business. O/P 

have monthly income of more than Rs.30,000/- p.m. She have no income. 

Hence this petition for maintenance of Rs.5,000/-each p.m. for herself and for 

the minor daughter from the date of filing of the petition.  
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2. The O/P contested the proceeding by filing the written statement and denied the 

averments made in the petition. However, the marriage was admitted as 

pleaded.  The Opposite Party took the plea that his minor daughter is staying  

with him. It has been pleaded that petitioner left his house as he refused to stay 

in the parental house of the petitioner. He pleaded that petitioner have sufficient 

source of income and earns Rs. 100/- per day as a bidi worker. He pleaded that 

he sent advocate notice to bring back the petitioner to resume conjugal life. On 

the above facts, the O/P prayed for dismissal of the case.   

3. In support of their case, both sides adduced oral evidences. Petitioner side 

examined herself as P.W.1 and the O/P examined himself as D.W.1 and one 

Anowar Ali as D.W.2.  I have heard argument of learned counsels for both the 

sides and gone through the records carefully.  

4. In this proceeding marriage between the parties is an admitted fact. The 

petitioner took the ground of cruelty as the cause of separate living whereas the 

opposite party took the plea that petitioner left the matrimonial house on her 

own will as he refused to stay as domesticated son in law. 

5.  Points  for  determination are:  

6.                   (i) Whether the petitioner is willfully living separately from the 

opposite party?  

                          (ii) Whether the petitioner and her minor daughter were neglected 

by the O/P in spite of having sufficient means for maintaining her? 

                          (iii) If so, what will be the quantum of maintenance? 

               Decision and the reasons thereof: 

7. Point No.-(i): The P.W.1 in her evidence deposed that 3-4 years back 

opposite party drove her out of the matrimonial house as she failed to fulfill the 

demand of Rs. 50,000/-. She deposed that she claimed compensation before 

MACT for the accidental death of her son and she made opposite party as a 

party in the compensation case. In her cross examination, she denied that she 

left her matrimonial house willfully. She admitted that if opposite party puts his 

signature in MACT petition, she will lead conjugal life with.  
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8.                  On the other hand, the O/P by his evidence tried to prove that he 

never tortured the petitioner and he is ready to lead conjugal life with the 

petitioner. He deposed that he got married with the petitioner 22 years back. In 

cross examination, the D.W.1 denied that petitioner left his house due to the 

assault on her caused by him.  

9.                   D.W.2 in his evidence in chief deposed that after the death of son 

of opposite party, petitioner left the house of opposite party and proposed the 

opposite party to live with her at her parental house. In cross examination, 

D.W.2 denied that petitioner left the house of opposite party on compulsion.  

10.                   From the above evidence on record, it appears that the petitioner`s 

evidence of ousting her from her matrimonial house by opposite party is not 

under challenge. The pleading of leaving on her own will is not proved by the 

opposite party. The petitioner almost spent two decades with the opposite party. 

In Indian system of society no married woman would love to stay separately 

from her husband unless the situation so demands. The denial of the opposite 

party to put his signature in the compensation claim petition also suggests that 

opposite party is not maintaining a cordial relation with the petitioner.    

Considering all aspects of the evidence available on record, I am of the 

considered opinion that the petitioner is able to prove her plea and as such, it 

cannot be held that she is living at her paternal home willfully.   

11. Point-(ii):  The O/P deposed that he is a helli puller and earns Rs. 150/- on per 

working day. Opposite party also admitted that petitioner has no income. The 

petitioner although claimed that opposite party earns 30,000/- p.m.  but failed to 

substantiate the same by way of cogent evidence. The admitted fact that 

opposite party is a helli puller prompts me to believe that opposite party have 

sufficient income. Basing upon the oral evidence and the fact that opposite party 

is an able bodied man, it may safely be presumed that opposite party have the 

capacity to earn at least Rs.6,000/- to Rs.7,000/- per month. At no point of time, 

either in w/s or in evidence the O/P the O/P pleaded of payment of any  
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maintenance to the 1st party. Hence, non-payment of maintenance is clear 

admission of negligence by the O/P in spite of having means. From record, it is 

apparent that there is no evidence about the income of the petitioner. 

Considering all these, it is clear that the petitioner is neglected by the O/P in 

providing maintenance.  Accordingly the petitioner is entitled to get maintenance 

from the O/P.  

12. Point-(iii):  In respect of quantum of maintenance, the petitioner claimed 

Rs.5,000/- per month from the O/P as maintenance for herself and Rs.5,000/- 

per month for her minor daughter.  Admittedly, daughter of the petitioner is 

staying with the opposite party. From the facts and circumstances of the case, 

the financial position of the O/P, the present cost of living and the need of the 

petitioner, the standard of living at her matrimonial home, I am of the 

considered opinion that an amount of Rs.2,000/- p.m. for the petitioner will be 

at the minimum as monthly maintenance for a dignified standard of living as 

equal to the standard of O/P.   

13.                Accordingly, O/P is directed to pay Rs.2,000/- (Rupees two thousand) 

to the petitioner as her monthly maintenance. In respect of effective date of 

order I am of the considered opinion that opposite party despite admitting the 

fact of marriage did not provide any sort of maintenance after desertion. Hence, 

this order will come into effect from the date of petition. No order as to costs as 

the petitioner did not press for the same.  

14.               With the above order of maintenance the petition u/s 125 Cr.P.C. is 

allowed. The case is disposed of on contest.  The order/Judgment is pronounced 

in open court. Let a free copy of the Order / Judgment be given to the 1st party / 

petitioner. 

15.              Given under the hand and seal of this court on this 25st day of July, 

2017. 

 

 

Judicial Magistrate, 1st Class; 

                                                                                           Dhubri. 
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                                             APPENDIX 

 

Petitioner`s Witnesses: 

P.W.1-  Sahera Bibi 

 

Opposite party Witnesses: 

D.W.1-  Nijam Uddin 

D.W.2- Anowar Ali 

 

Petitioner Exhibits: 

NIL 

 

Opposite party Exhibits: 

NIL 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me, 

 

JMFC, Dhubri 

 


