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Present:- Sri B. Kshetri, AJS 

  Munsiff No.1, 

                     Dhubri.  

31/07/2017: 

    Both sides are represented. By this order, I am going 

to dispose of the petition No. 2091 filed U/O XXXIX, R.1 & 2 

C.P.C R/W section 151 C.P.C for grant of temporary 

injunction. I have already heard learned Advocate for both the 

sides and gone through the plaint, petition for injunction, the 

written objection and the documents submitted by both the 

sides in the main suit and the entire record. 

 The petitioner's case in brief is that schedule A land is 

a government khas land. The mother of the opposite party 

nos. 1 and 2 Amina Bewa, since deceased, sold out the 

possession of B schedule land out of the A schedule land to 

the petitioner by executing a registered sale deed no. 930 of 

1971. Petitioner took delivery of vacant possession over B 

schedule land since the day of execution of sale deed and has 

been possessing the same by erecting dwelling house 

uninterruptedly. The opposite party no.1 by suppressing the 

material facts having known the possession of the petitioner 

over B schedule land without making the petitioner as a party 

had instituted T.S. No. 225/2009 in respect of the A schedule 

land and other land and obtained a fraudulent decree dated 

23/06/2011 which he came to know on 08/05/2017 on 

obtaining certified copy of the same. The opposite party no.1 

again instituted T.S. No. 473/2014 in respect of the A  
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schedule land and obtained an ex- parte judgment and decree 

dated 30/01/2016 and filed a title execution case no. 24/2016. 

It is pleaded that A schedule land including B schedule land is 

still a govt. khas land and the petitioner has his long 

subsisting possession since the year 1971 over the B schedule 

land and petitioner hostile possession over the B schedule 

land had become adverse in the first week of January 1984. 

The petitioner has acquired right, title, interest by way of 

adverse possession. The petitioner is on the verge of eviction 

from B schedule land through the process of Title Execution 

case no. 24/2016 and if so happen the petitioner shall suffer 

irreparable loss and injury which cannot be compensated. 

Hence the plaintiff filed this petition for restraining the 

opposite parties not to evict the petitioner from the suit land 

till disposal of the suit.  

 The opposite party Nos.1 and 2 filed written objection 

stating that the petition is not maintainable, barred under 

section 11 of C.P.C. It has been stated that petitioner is 

delaying the execution proceeding. It is pleaded that opposite 

party no.2 has got no connection with the suit land and she 

never possessed it. It has been stated that opposite party 

no.1 got a decree of right, title, interest and correction of 

records of rights over the suit land vide T.S. No. 225/09 

against the State. Thereafter, petitioner having encroached 

upon the B schedule land, opposite party no.1 filed T.S. No. 

473/2014 against the petitioner wherein right, title, interest of 

the opposite party no.1 was declared and decree for eviction  
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of the petitioner was passed. It is pleaded that title of the 

opposite party no.1 over the suit land was declared by the 

Court of Law and it does not matter whether correction in his 

name is done or not but this cannot be a ground to demolish 

the title of the opposite party no.1 over the suit land.  There is 

no prima facie case in favour of the petitioner.  

            Neither party adduced any oral evidence in support of 

their pleadings. I have heard arguments of the learned 

counsels of both the sides, gone through the pleadings of the 

parties, the documents and the affidavit submitted alongwith 

the petition.  

            For getting an order of temporary injunction,                                              

petitioner has to establish 3 ingredients viz. prima-facie case, 

balance of convenience and suffering of irreparable loss and 

injuries.  

         On going through the materials, it appears that 

petitioner claimed to have purchased the possessory right 

over the suit land from the mother of the Opposite Party nos. 

1 & 2. The petitioner claimed that the suit land is a khas land 

and he have acquired title over the suit land by way of 

adverse possession. Admittedly T.S. No. 225/2009 was filed 

by the Opposite party no. 1 against the State of Assam. T.S. 

No. 225/2009 was decreed on contest declaring plaintiff’s 

right, title, interest and possession over land measuring 4 

Bigha 2 Katha 11 Lecha of Dag No. 78, 4 Katha 2 Lecha of 

Dag No. 60, patta no. 111, 1 Katha 15 Lecha of Dag No. 62 

under Rowa part III and 5 Bigha 2 Katha 3 Lecha of Dag no. 

311 (Old), 436 (New). It is also an admitted position that T.S.  
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No. 473/2014 was filed by the Opposite party no. 1 against 

petitioner. Said T.S. No. 473/2014 was decreed ex-parte with  

cost. Since, the right, title, interest of the Opposite party no. 1 

has already been declared in favour of the Opposite party no. 

1 by way of judgment and decree passed in T.S. No. 

225/2009 and T.S. No. 473/2014, none else than opposite 

party no. 1 is entitled to enjoy the suit property/decreetal 

land. The plea of fraud raised by the petitioner is a matter yet 

to be decided. But, the fact remains that Opposite party no. 1 

has been declared right, title, interest over the suit land by a 

Court of Law. Hence, there is no prima-facie case to grant to 

temporary injunction in favour of the petitioner. 

  In respect of balance of convenience, it appears that 

opposite party no. 1 is entitled to taste the fruit of the decree 

passed in T.S. No. 225/2009 and T.S. No. 473/2014 which is 

now under execution. It is to be noted that in the execution 

proceeding petitioner tried to resist the execution of the 

decree passed in T.S. No. 473/2014 by filing petition U/O. XXI 

Rule 29 C.P.C. and U/O. XXI Rule 23(2) C.P.C. which were 

rejected after hearing both sides. Hence, balance of 

convenience tilts in favour of the opposite party at this stage. 

    In respect of sufferance of loss and injury, I am of 

the opinion that petitioner is nothing to suffer any loss, 

nevertheless irreparable loss, because he had the opportunity 

to contest T.S. No. 473/2014 which he failed. Moreover, the 

petitioner will be entitled to get back the suit property if he 

succeed to prove his case. On getting successful by way of  
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decree petitioner will be in a position to recover the 

possession back at the cost of the opposite party. 

     In view of the above, I am of the considered 

opinion that petitioner is not entitled to get the temporary 

injunction as prayed for. 

    Accordingly, this Misc. (J) case is disposed of on 

contest without cost. 

  Given under the hand and seal of this Court on this 

31st day of July, 2017. 

 

 

 

 

 

                                                          Munsiff No.1, Dhubri                               
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