
 

IN THE COURT OF THE SESSIONS JUDGE AT DHUBRI 

 

PRESENT  :      Shri A. Chakravarty, M.A., LL.M.,A.J.S. 

    

            Criminal Appeal No. 4 of 2017 

 

  (This appeal has been filed challenging the judgment and order dated 

12-04-2017, passed by the learned Sub-Divisional Judicial Magistrate (S), Dhubri 

Smt. K. Borah, in G.R. Case No. 3434 of 2014, under Sections 379, 411 IPC) 

 

Azizur Rahman                                                                      …Appellant 

                                            

                                          -Versus – 

 

State of Assam                                           …Respondent                           

             

 Appeal filed on                  : 02-05-2016  

 Arguments heard on         : 16-06-2017  

 Judgment delivered on       : 29-06-2017  

 

ADVOCATES WHO APPEARED IN THIS CASE ARE:- 

 

    Shri Jamsher Talukdar, Advocate for the appellant 

             Shri Maniruz Zaman, P.P. for the respondent  

 

 J    U    D    G    M    E    N    T 

 

1. This appeal arises out of the judgment and order dated 12-04-2017, passed by 

the learned Sub-Divisional Judicial Magistrate (S), Dhubri Smt. K. Borah, in G.R. Case 

No. 3434 of 2014, whereby the appellant was convicted for commission of offences 

under Sections 379, 411  of the Indian Penal Code, 1860 (“the IPC”, for short) and 

sentenced him to undergo rigorous imprisonment for six months and to pay fine of 



Criminal Appeal No. 4 of 2017 
 

2 
 

Rs.1,000/- (Rupes one thousand) only, in default to undergo simple imprisonment 

for one month for committing the offence under Section 379 IPC and to undergo 

rigorous imprisonment for six months and to pay fine of Rs.1,000/- (Rupes one 

thousand) only, in default to undergo simple imprisonment for one month, for 

committing the offence under Section 411 IPC. 

2.   The factual matrix of the case in which the appellant came to be prosecuted 

and convicted is that on 14-08-2014, at about 03:00 p.m., at Dhubri, along with the 

accused Sofiqul Islam and Rofiqul Islam, the appellant Azizur Rahman (hereinafter 

referred to as “the accused”), trespassed in to the official residence of the informant 

Tapash Kr. Roy, the then Chief Executive Officer of the Dhubri Zilla Parishad and 

committed theft of his personal belongings and documents with a briefcase. A staff 

of the informant, namely Binoy Mahato and others apprehended the accused Azizur 

Rahman but, the accused Sofiqul Islam and Rofiqul Islam managed to escape. 

Therefore, the informant lodged an FIR of the incident with the Dhubri Police 

Station. 

3.   Based on the FIR, the Officer In-charge of the Dhubri Police Station registered 

the case No. 1020/2014 for commission of offences under Sections 380, 411 IPC 

against the accused Azizur Rahman, Sofiqul Islam and Rofiqul Islam and investigated 

the case. After completion of investigation, the police submitted charge sheet for 

offences under Sections 380, 411 IPC against accused Azizur Rahman only, in the 

Court of the learned Chief Judicial Magistrate, Dhubri. The learned Chief Judicial 

Magistrate, Dhubri transferred the case to the Court of the learned Sub-Divisional 

Judicial Magistrate (S), Dhubri for disposal and the accused faced the trial.  

4. During trial, the learned Sub-Divisional Judicial Magistrate (S), Dhubri framed 

charges under Sections 379, 411 IPC against the accused Azizur Rahman. When the 

contents of the charges were read over and explained to the accused, he pleaded 

not guilty and claimed to be tried. 

5. The prosecution, in order to prove its case, examined three witnesses. The 

accused did not examine any witness.   

6. In his examination under section 313 Cr.P.C., the accused has denied the 

prosecution case and has stated that the allegations  levelled against him are false 

and baseless. 

7.  The learned trial Court formulated the following points for determination:- 
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I) Whether the accused person on 14-08-2014 at about 3 p.m., 

committed theft of briefcase from the offence of the informant and thereby 

committed an offence under Section 379 IPC? 

II) Whether the accused person on the same day was caught red handed 

while retaining stolen property and thereby committed an offence under Section 411 

IPC? 

8. After examining the evidence on record and hearing the arguments advanced 

by the learned counsels for both the sides, the learned trial Court decided the points 

in the affirmative and passed the impugned judgment and order dated 12-04-2017 

convicting the accused as above. Aggrieved, the accused preferred this appeal on 

the following amongst other grounds: - 

I)That the learned Court of S.D.J.M. (S), Dhubri has erred in facts and 

law in passing the impugned judgment and order dated 12-04-2017 and 

hence, the impugned judgment and order is liable to be set aside. 

II)That the learned Court of S.D.J.M. (S), Dhubri has failed to apply 

judicial mind and did not appreciate evidence in its proper perspective 

and hence, the impugned judgment and order is liable to be set aside. 

III)That  the investigating officer of the case submitted the charge sheet 

under Sections 380/411 I.P.C. but, the learned Court below framed 

charges under Sections 379/411 I.P.C. and passed the impugned 

judgment and order convicting the accused under Section 379/411 I.P.C. 

and hence, the impugned judgment and order is liable to be set aside.  

IV)The the informant T.K. Roy lodged the F.I.R. on 14-08-2014 against 

the present accused and two others namely, Sofiqul Islam @ Monga and 

Rofiqul Islam @ Bhuttu. But, the investigating officer of the case did not 

mention the names of Sofiqul Islam @ Monga and Rofiqul Islam @ 

Bhuttu in the charge sheet and without going through the lapses and 

omission, the learned Court below passed the impugned judgment and 

order convicting the accused and hence, the impugned judgment and 

order is liable to be set aside. 

V)That  the learned Court below did not examine the informant and one 

independent witness, namely Sankar Kumar Roy, who were principal 

witnesses of the case. Further, though it is held by the Hon’ble Apex 

Court that “Unless the property is properly identified, it cannot be said 
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that it was stolen property”, without identification of the alleged stolen 

property the learned Court below convicted the accused and hence, the 

impugned judgment and order is liable to be set aside. 

VI)That the alleged place of occurrence is the room of the C.E.O. of the 

Zila Parishad, Dhubri which is a crowded office. But the I.O. examined 

only the staffs of the informant, who are interested witnesses and based 

on their testimonies, the learned Court below illegally passed the 

impugned judgment and order dated 12-04-2017 and hence, the 

impugned judgment and order is liable to be set aside. 

9. Now the question that requires to be answered in this appeal is whether the 

impugned judgment and order dated 12-04-2017 is sustainable in the law and facts 

of the case? 

10. I have carefully examined the impugned judgment and order dated 12-04-

2017, the memorandum of appeal, the evidence and the documents on record and 

after hearing the arguments advanced by the learned counsels for both the sides, 

give my decision as follows:- 

11.  During    hearing,   the   learned    defence counsel vehemently argued that 

the learned Court below erred both in law and facts in passing the impugned 

judgment and order in as much as, the prosecution has failed to prove that the 

accused had committed the alleged theft  or that the alleged stolen properties were 

recovered from the possession of the accused. Therefore, the   learned    defence 

counsel submitted that the impugned judgment and order dated 12-04-2017 is liable 

to be set aside and quashed.   

12.  On the other hand, the learned Public Prosecutor has argued that applying 

judicial mind and relying on the evidence on record, the learned trial Court has 

rightly passed the impugned judgment and order dated 12-04-2017. Therefore, the 

learned Public Prosecutor has submitted that the appeal may be dismissed and the 

impugned judgment and order may be upheld. 

13.  To understand the rival contentions, let us discuss the evidence on the record. 

14.   PW-1 Binoy Mahato has deposed that at the relevant time, the informant 

Tapash Kr. Roy was working as the Chief Executive Officer of the Dhubri Zilla 

Parishad. He has been working in the office of the Dhubri Zilla Parishad. He has 

recognized the accused person present in the dock. He saw the accused person on 

the day of the alleged occurrence. On 14-08-2014, at 02:00/03:00 p.m., while he 
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was standing outside of his quarters situated in the campus of the Office of the 

Dhubri Zilla Parishad, he saw that the accused was trying to cross the boundary 

wall. The accused was carrying a suitcase in his hand and the people from the 

outside were shouting as “thief”  “thief”. He therefore, caught the accused and 

shouted at which, Amirul and Saurav came. Amirul told that the suitcase belonged to 

the informant. They then took the accused to the Office Chamber of the informant 

and seeing the suitcase, the informant identified the same as his suitcase. The 

informant then called the police and when the police came, the informant opened 

the suitcase in front of the police. Inside the suitcase, the informant found some 

documents and one plastic object. The police seized the documents vide ext-1 

seizure list in his presence. Ext-1 (1) is his signature therein. Thereafter, the police 

took away the accused.  

15.   In the cross-examination, he has stated that he was the Chowkidar of the Zilla 

Parisad. Other staffs of the office did not see the incident. On the other side of the 

wall, there were six/seven persons. The height of the wall was 5 feet to 3 feet. 

Along with ten/fifteen persons, he went to the room of the informant with the 

accused. He does not remember their names. Ten/fifteen staffs were present in the 

Office. He has denied the suggestion that he has falsely implicated the accused with 

the commission of the alleged offence and has deposed falsely. 

16.  Thus, by cross-examining the PW-1 Binoy Mahato, the defence has failed to 

bring out anything based on which it can be said that he was not telling the truth. 

The defence also did not challenge the PW-1 in the cross examination that he did 

not apprehend the accused while the accused was fleeing away after committing the 

alleged theft. Therefore, his testimony must be accepted to be true.  

17. PW-2 Amirul Hoque has deposed that he knows the informant Tapash Kr. Rai. 

In the year 2014, the informant was working as the Chief Executive Officer of the 

Dhubri Zilla Parishad. He also recognized the accused person present in the dock. He 

saw the accused on the day of the alleged occurrence. He has been working as a 

Grade-IV employee since 2003. On 14-08-2014, at about 02:30/03:00 p.m., while he 

was returning towards his office after taking Pan (betel-nut) near the gate of his 

Office, he heard a hue and cry on the backside of the residence of the informant. He 

then went to the place of occurrence  and saw that Binoy Mahato and another boy 

were proceeding with the accused along with a V.I.P. suitcase towards the chamber 

of the informant. He has recognized the V.I.P. as that of the informant. The 
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informant also recognized the bag and informed the police about the matter. The 

police came and then the informant opened the bag.  Inside the bag, the informant 

found his Driving Licence, PAN Card and such other documents, which the police 

seized. Thereafter the police took away the accused.  

18. In the cross-examination, he has stated that the gate of the Zilla Parishad is 

about 20 ft. wide. Many people were passing through the gate on that day. Till the 

arrival of the police, the informant kept the bag on a table. Fifteen/twenty persons 

saw the suitcase and when the police came, the staffs and other persons saw the 

opening of the suitcase. He did not see the accused climbing the wall. He has denied 

the suggestion that he has falsely implicated the accused and has deposed falsely.  

19. Thus the defence did not challenge the PW-2 Amirul Hoque in the cross-

examination that the accused was not apprehended by Binoy Mahato and others and 

was not taken to the chamber of the informant with the stolen property and that he 

did not see the same. Therefore, his testimony must be accepted to be true.  

20.  PW-3 ASI Sona Uddin Mullick, the investigating officer of the case has deposed 

that he went to the place of occurrence and found the accused there. The accused 

was confined by the public. He also found the seized articles and prepared the 

seizure list in the place of occurrence itself. He recorded the statements of the 

witnesses under Section 161 Cr.P.C. He also arrested the accused and after 

completion of investigation, submitted charge sheet against him under Sections 380, 

411 I.P.C. He gave the zimma of the seized articles. 

21. In the cross examination, he has stated that three persons are named in the 

FIR and the accused Azizur Rahman has not been named specifically. He did not find 

the remaining two accused persons, as there was no such persons by that names in 

that area.   

22. Thus, the PW-3 has also proved that the accused was apprehended by the 

public and he found the accused in the Office of the informant. Further, though he 

has stated in the cross-examination that the accused Azizur Rahman is not named 

specifically in the FIR as an accused, the same is a wrong statement as the name of 

the accused Azizur Rahman is mentioned in the Sl. No.1 of the FIR as an accused. 

23.  It is crystal clear from the testimonies of the prosecution witnesses that while 

the accused he was fleeing away after committing the alleged theft, he was 

apprehended along with the stolen articles.  The defence did not even challenge the 

prosecution witnesses that after committing the alleged theft, while the accused was 
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fleeing away, he was not apprehended along with the stolen articles.  Therefore, the 

prosecution case must be accepted to be true.  

24.  Failing to shake the prosecution case, the   learned    defence counsel 

vehemently argued that as the prosecution did not examine the informant and the 

witness Sankar Kumar Roy, who are material witnesses and did not identify the 

alleged stolen property through the informant, the accused cannot be held guilty of 

committing the alleged offences as it is settled law that unless the property is 

properly identified, it cannot be said that it was stolen property. I do not agree with 

this contention of the learned defence counsel as the instant case is not a case of 

recovery of the stolen property after the commission of the alleged theft from some 

unknown place but, is a case of apprehension of the thief (the accused) with the 

stolen booty while the thief was fleeing away after committing the alleged theft. The 

accused did not challenge the prosecution witnesses in the cross-examination that 

he was not apprehended with the stolen booty and has merely stated in his 

examination under Section 313 Cr.P.C. that he has done nothing and that he has 

been falsely implicated with this case. He did not challenge the prosecution 

witnesses in the cross-examination that the alleged stolen property was not 

recovered from his possession or that the articles recovered from his possession 

were not stolen property and the same belonged to him. Therefore, it must be held 

that the articles recovered from the possession of the accused were stolen property 

and therefore, the accused must be held guilty of committing the offences under 

Sections 379, 411 IPC. 

25. In view of the above discussion, I do not find any reason to interfere with the 

impugned judgment and order dated 12-04-2017, passed by the learned Sub-

Divisional Judicial Magistrate (S), Dhubri Smt. K. Borah in G.R. Case No. 3434 of 

2014, under Sections 379, 411 IPC. The impugned judgment and order dated 12-04-

2017, passed by the learned Sub-Divisional Judicial Magistrate (S), Dhubri is found 

to be correct.  

O  R   D   E   R 

  

26.  In the result, considering the entire facts and circumstances of the case, the 

criminal appeal is dismissed on contest. 

27. The impugned judgment and order dated 12-04-2017, passed by the learned 
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Sub-Divisional Judicial Magistrate (S), Dhubri Smt. K. Borah, in G.R. Case No. 3434 

of 2014, under Sections 379, 411 IPC, is hereby affirmed. The appellant is directed 

to surrender before the learned Sub-Divisional Judicial Magistrate (S), Dhubri to 

serve out the sentence.  

28. Return the LCR along with a copy of this judgment, immediately. 

29. Signed, sealed and delivered in the open Court on this the 29th day of June, 

2017 at Dhubri.                                         

 

 

 

(A. Chakravarty)  

                         Sessions Judge, Dhubri   

Dictated & corrected by me. 

 

 

(A. Chakravarty)  

   Sessions judge, Dhubri 


