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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::: DHUBRI. 

 

 

  Present :- Sri Sutham Das, 

                    Addl.Sessions Judge, 

                    Dhubri. 

 

CRIMINAL REVISION NO. 48/2014 

 

    Ramjan Ali 

    S/o. Late Usman Ali 

    Vill. Bager Vita 

    P.O.- Kalapani  

    P.S.- Mankachar 

    Dist.-Dhubri, Assam..........Petitioner/2nd Party 

 

Versus 

 

    Mukta Khatun 

    D/o. Late Kuddus Mollah 

    Vill. Kutirghat 

    P.O.- Kalapani  

                                         P.S.- Mankachar 

             Dist.-Dhubri, Assam.........Respondent/1st Party 

 

 

A  P  P  E  A  R  A  N  C  E 

 

For the petitioner    :- Not appeared. 

 

For the Respondent :- Mr. Abdul Kuddus, Advocate. 

 

Date of Judgment    :- 03-03-2017. 
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    J   U   D   G   M   E   N   T   

 

1.   This criminal revision has been filed U/s.397 Cr.P.C against the 

impugned judgment & order dated 26-02-2014 passed by the Ld. Judicial 

Magistrate, 1st. Class, Dhubri in Misc. Case No.433/12 U/s.125 Cr.P.C whereby 

awarded maintenance allowance of Rs.1,000/- per month to the 

Respondent/1st. Party and Rs.800/- per month to her minor son. 

 

 

       The facts necessary to give rise to this revision are as 

follows:- 

 

2.          On 16-10-1993, the respondent/1st party and the petitioner/2nd party 

entered into marriage by executing registered Kabin-Nama and Mehar was 

fixed @ Rs.7001/-. After the marriage, the petitioner/2nd party took the 

respondent/1st party to his house and led conjugal life. After few months, the 

petitioner/2nd party started ill-treating the respondent/1st party and subjected 

her to cruelty demanding Rs.40,000/-. Out of their wedlock, a male child was 

born and now the said child namely Mustafizur Ahmed is aged about six (6) 

years. Respondent/1st party alleged that for non- fulfillment of demand of  

dowry, the revisionist/2nd party continued to torture respondent/1st party and 

drove her out of his house. Since then, respondent/1st party has been taking 

shelter in her parental house. Thereafter, petitioner/2nd party entered into 2nd 

marriage with one Moyzan Bibi. The respondent/1st party has no income of her 

own. On the contrary, the petitioner/2nd party is an able-bodied man having 20-

30 bighas of land and working as carpenter. His monthly earning is Rs. 20,000/- 

to Rs.30,000/- per month from all sources. Therefore, the respondent/1st party 

filed the petition claiming maintenance of Rs. 5,000/- per month for herself & 

Rs.3,000/- for her minor son. 

 

 Written Statement of the 2nd Party:- 

 

3.      In the written statement, the 2nd party stated that instant petition praying 

for maintenance is not maintainable in law as well as in facts and the instant 

petition for maintenance is based upon suppression of material facts and 
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misleading and hence liable to be dismissed. 

            

4.    Petitioner 2nd party admitted his marriage with the 1st party and also 

admitted that out of the wedlock a child was born to them. However, he denied 

the allegation made against him by the 1st party regarding since 2nd marriage 

with daughter of Tarab Ali. Petitioner 2nd party denied that he subjected 

respondent/1st party to torture demanding money. 

 

5.       According to 2nd party/petitioner, the respondent/1st party in his absence 

had stolen ornaments furniture and utensils from the house of the 2nd party 

with the help of her brothers. He filed a C.R case against the 1st party and 

others before Ld. C.J.M vide C.R case no. 4183/12. Petitioner 2nd party has 

contended that he is a poor man having no employment and income and 

making his living as daily wage earner. He also stated that he has to maintain 

his other family members out of his income and as such he is not in a position 

to provide separate maintenance to the petitioner and her minor son. 

 

6.       The Ld. Court below took up the following points for decision:- 

 

           Whether the respondent-1st party and her minor son are entitled for 

maintenance from the revision petitioner-2nd party and if so what should be the 

quantum of maintenance? 

 

7.        Both the parties adduced evidence in support of their respective cases. 

The Ld. court below after perusal of records and upon hearing both the sides 

passed judgment and awarded maintenance to 1st party at the rate of 

Rs.1000/- per month and her minor son at the rate of Rs.800/- per month from 

the date of filing of the petition i.e. 06-09-12 alongwith Rs.1000/- to the 

respondent-1st party towards the cost of litigation. 

 

8.        Being highly aggrieved the revision petitioner/2nd party has filed this 

revision challenging the impugned judgment on the following amongst other 

grounds:- 

                       (i)            The Ld. court below erred in law and facts in passing the impugned 

judgment and order. 
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(ii)           The Ld. court below has committed gross mistake & irregularities in 

passing the judgment. 

(iii)     The Ld. court below has misconceived the provision of Section 125 

Cr.P.C and did not at all discuss the evidence adduced by 2nd party/petitioner 

and cross examination part of witnesses adduced by the 1st party/respondent. 

(iv)      The Ld. court below did not consider that the petitioner/2nd party 

never neglected or refused to provide maintenance to the 1st Party/respondent 

and did not consider the financial position of the petitioner/2nd party in 

awarding maintenance to the 1st Party/respondent at the time of passing 

judgment. 

 

9.       I have gone through the impugned judgment and memo of revision and 

also perused evidence on record and heard arguments of both sides. 

 

              Decision & Reasons thereof:- 

 

10.     The 1st party/respondent Mukta Khatun examined herself as PW-1 & one 

Jalal Mollah (brother of 1st party/respondent) as PW-2. On the other hand, 2nd 

party/petitioner Ramjan Ali has examined himself as DW-1 & one Nil Chand Ali 

as DW-2. 

 

11.  PW-1 in her evidence stated that she was married to the petitioner/2nd 

party about 15 years back and out of this wedlock, she had a male child born 

to her whose name is Mustafizur Rahman and is presently 7 years old and the 

2nd party/petitioner demanded Rs.7000/- from her and when she failed to pay 

the said amount, he physically & mentally tortured her. She further stated that 

the 2nd party/petitioner performed a second marriage and after 2nd marriage, 

2nd party/petitioner used to torture her demanding money & drove her out of 

his house and she took shelter in her parental house. 

 

  PW-1 stated that she has no income of her own and in her cross-

examination, she stated that the 2nd party/petitioner never inquired her and 

her minor son and never paid any kind of maintenance to them. 

 

           PW-1 in her cross stated that she led conjugal life with the petitioner-
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2nd party for about 10 years and her son was born after seven (7) years of 

marriage. She denied defence suggestion that the petitioner-2nd party did not 

drive her out of his house after physical assault. She also denied defence 

suggestion that when petitioner-2nd party was away from his house she had 

left matrimonial home taking away money and household goods. She stated 

that petitioner-2nd party filed case against her. She denied that petitioner-2nd 

party has married another woman with her consent. She denied that petitioner-

2nd party does not have 20-30 bighas of land. She also denied that petitioner-

2nd party is working as daily wage earner. She denied defence suggestion she 

has filed this maintenance case to get rid of the case against her filed by the 

petitioner-2nd party. 

 

12.        DW-1 Ramjan Ali in his evidence stated that he married the 1st. 

party/respondent about 21 years ago and leading conjugal life with her. DW-1 

stated that he had no issue from the side of 1st. party/respondent till 13 years 

of their marriage and after taking permission from the 1st. party/respondent 

had performed 2nd marriage. His second wife gave birth to a son out of 2nd 

marriage. He does not know why the 1st. party/respondent left his house. At 

that time, he was not at his house. She left his house taking all the household 

articles from my house. DW-1 never demanded Rs.40,000/- from the 1st 

Party/respondent and tortured her. His son from the 1st Party/respondent is 

living in her parental house alongwith her. DW-1 had given a case against the 

1st party/respondent for taking away his household articles but the same was 

not registered by police. He has no landed property and earns Rs.15,000/- per 

month. He has no capacity to pay separate maintenance to 1st 

Party/respondent and her minor son. DW-1 is having second wife, three 

children from her and mother.  

 

  In cross, DW-1 stated that the name of his son from the 1st 

party/respondent is Mustafizur Rahman who is now 7 years old. DW-1 has not 

filed any restitution of conjugal rights to bring back the Ist.party/respondent. 

 

13.  DW-2 in his evidence stated that both the parties got married about 20 

years back and they led conjugal life for 10-12 years. The petitioner/2nd party 

performed second marriage as the petitioner/2nd party did not have any issue 
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from the side of 1st. party/respondent and she was issueless. Prior to filing of 

this case, both the parties were living together. The 1st party/respondent left 

the house of 2nd party/petitioner and never returned back. The 2nd 

party/petitioner has no landed property. He stays in his uncle's house as he 

does not have land of his own. The 2nd party/petitioner works as day labour 

and earns Rs.2,500/- per month.  

 

  In cross, DW-2 stated that he lives at a distance of one KM away from 

the house of 2nd party/petitioner and he was not present at the time of 

marriage of both the parties. The 1st party/respondent has son out of the 

wedlock with 2nd party/petitioner. He does not have any knowledge regarding 

conjugal life between the parties as he stays at distant place. He was brought 

to court to depose evidence as witness.     

 

14.     The admitted position is that the 1st party left matrimonial home and she 

has been staying in the house of her parent alongwith her 7 years old minor 

son. The 1st party in her petition as well as in her evidence stated that the 2nd 

party/revision petitioner subjected her to cruelty demanding money and 

demanded Rs.7,000/- Further, it is quite evident from the evidence of the 

parties that the 2nd party/revision petitioner has not given any maintenance to 

1st party as well as her minor son since she left matrimonial home. 

 

15.  In view of what has been discussed above, I find that 1st 

party/respondent has been able to prove that 2nd party neglected to maintain 

the 1st party and her minor son. 

 

16.      1st party/respondent also stated in her petition as well as evidence that 

she is staying in the house of her parents and she has no income of her own 

and she is totally dependent upon her parents for maintenance of herself and 

her son. Hence, the 1st party/respondent and her minor son are entitled to get 

maintenance U/s.125 Cr.P.C. 

 

17.     Now, for determining the quantum of maintenance, I may look at the 

evidence of PW-1. It is stated that the 2nd party is an able bodied man having 

sufficient landed property and also works as carpenter earns about Rs.20,000/- 



P a g e  | 7 

 

 

to Rs.30,000/- per month from all sources. 

 

18.       I have carefully considered the pleadings and evidence of the parties. 

It is not in dispute that the 1st party is the legally married wife of 2nd party and 

out of the wedlock a male child was born to them. Now, the question falls for 

consideration is whether the 2nd party ill-treated her and drove her out of his 

house. It reveals from the averments made in her claim petition that 2nd party 

subjected her to mental and physical torture demanding Rs.40,000/- and seven 

(7) months prior to filing of the claim case 2nd party drove 1st party out of his 

house. 1st party claims maintenance contending that the 2nd party neglected to 

maintain her in spite of having sufficient means. 2nd party denied the 

allegations of torture and also contended that he is a daily wage earner and is 

not in a position to give separate maintenance to 1st party and her minor child. 

It appears from the record that the 1st party has left the company of 2nd party 

due to the reason that she was not comfortable in her matrimonial home as 

she could not live happily at her matrimonial house as she was being 

tortured/ill-treated. 

 

19.      In my considered opinion, 1st party has been able to prove that 2nd 

party ill-treated her and as such she is entitled to get maintenance for herself 

and for her son. Now, coming to the question of quantum of maintenance, it is 

found from the written statement of 2nd party that he is making his living as 

daily wage earner which in turn would show that he is an able bodied person. 

In this regard, I may refer to the decision rendered by Supreme Court in case 

of Milan Hasmukhbhai Shah (Applicant) Vs. Vaishali D/o. Kantilal 

Modi & 1 (Respondent). In the said case, in Para. 17 it was held that:- 

 

“17. In this context, we may profitably quote a passage from the 

judgment rendered by the High Court of Delhi in Chander Prakash 

Bodhraj Vs. Shila Rani Chander Prakash [AIR 1968 Delhi 174] wherein it 

has been opined thus:- 

 

“An able-bodied young man has to be presumed to be capable of 

earning sufficient money so as to be able reasonably to maintain his 

wife and child and he cannot be heard to say that he is not in a position 
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to earn enough to be able to maintain them according to the family 

standard. It is for such able-bodies person to show to the court cogent 

grounds for holding that he is unable to reasons beyond his control, to 

earn enough to discharge his legal obligation of maintaining his wife and 

child. When the husband does not disclose to the Court the exact 

amount of his income, the presumption will be easily permissible against 

him.” …………………” 

 

20.       In view of the above I find that the Ld. Court below rightly passed 

order awarding maintenance at the rate of Rs.1000/- per month to the 1st. 

party/respondent & Rs.800/- per month to her minor son. 

 

21.       In my considered opinion the judgment and order passed by the Ld. 

Lower court requires no interference. I find no merit in the revision petition. 

Accordingly, revision petition stands dismissed. 

 

22.       Send back the L.C.R. 

 

23.   Given under my hand and seal of this court on this 3rd day of March, 

2017.  

 

Dictated & corrected by me.                                                                                                                                                                

                                                                                                                  (S. Das) 

                                                                         Addl. Sessions Judge, 
                                                                                   Dhubri 
     Addl. Sessions Judge, 
            Dhubri 


