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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE :::::::::::::: DHUBRI

Present :- Sri Sutham Das
        Addl. Sessions Judge
        Dhubri.

 

CRIMINAL REVISION No.   8 OF 2016  

Foyzar Ali

S/o. Moslem Ali

Vill.Madhusoulmari Part-I

P.S. Gauripur

Dist. Dhubri, Assam......Revisionist/OP

Versus

Jhulifa Khatun

D/o.Mayser Ali

Vill.Madhusoulmari Part-I

P.S. Gauripur

Dist. Dhubri, Assam........Respondent/petitioner.

A P P E A R A N C E

For the Revisionist:- Sri Safior Rahman, Advocate.

For the Respondent:-Sri Anam Uddin Ahmed, Advocate.

Date of Hearing :- 08-03-17.

Date of Judgment :-14-03-17.

J  U  D  G  M  E  N  T

   This criminal revision has been filed U/s.397 Cr.P.C against the Judgment 

&  Order  passed  by  the  Ld.  S.D.J.m.(S),  Dhubri  on  28-12-15  in  Misc.  Case 

No.613/14 whereby awarded monthly maintenance of Rs. 1200/- per month for 

the 1st party/respondent & Rs.1000/-per month for her minor child.
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Brief facts of the case:-

           Ist. Party/respondent entered into marriage with the OP/revisionist as per 

Muslim  Shariot  about  3  &  ½  years  back.  After  marriage,  they  started  living 

together as husband & wife. During conjugal life, she gave birth to a child. After 

about  one year of their marriage, the OP/revisionist started misbehaving with her 

and raised dowry demands from her parents. As the Ist party/respondent could 

not  fulfill  the  dowry  demands,  the  OP/revisionist  alongwith  his  other  family 

members tortured and driven her out of the house for which she had to leave  the 

matrimonial home and returned  back to her parent's house. She is now living in 

her parent's house alongwith her child and the OP/revisionist has not paid any 

maintenance  to  her  and  her  child.  But  on  14.9.14,  some  relatives  of  the 

OP/revisionist came to her parent's house and tried to take away the minor child 

from her.

The Ist. Party/respondent has no income of her own. She alongwith her 

minor child solely depending upon her parents. Her father is not a wealthy person 

and  has  no  capacity  to  maintain  them.  Therefore,  the  Ist.  party/respondent 

passing her life in hardship. On the other hand, the OP/revisionist is healthy and 

wealthy person. He has landed properties and a vendor. He has income of about 

Rs.25,000/-  per  month.  Therefore,  the  1st party/respondent  has  prayed  for 

maintenance allowance of Rs.5,000/- per month for herself and Rs.2000/- for her 

minor child. 

Thereafter, the Ld. court below issued notice to the revisionist/2nd party and 

upon  receipt of notice, revisionist/2nd party and submitted written statement.

Written Statement of the 2  nd   party/revisionist  :-  

                   The Misc. case is not maintainable in the eye of law as well as in fact.

         There is no ingredients of Section 125 Cr.P.C in this case. Hence it is 
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liable to be dismissed.

The petitioner has filed a false, concocted and manufactured case 

against the 2nd party/revisionist with her malafide intention for her unlawful gain by 

suppressing the actual fact. 

There is no cause of  action in this case, hence, it  is  liable to be 

dismissed.

The  contents  of  para-2  is  totally  denied  by  the  answering 

OP/revisionist. It is stated that the 1st party/respondent is illegally staying in her 

parents house as per her own wish and desire. The 2nd party/revisionist in several 

occasions i.e. on 5.7.14, 6.8.14 tried to bring back the 1st party/respondent to his 

house by sending his father and relatives but every efforts went in vain. Finding no 

alternative, the 2nd party/revisionist issued Advocate Notice dated 6.8.14 through 

Regd. Post with A/D which was though received by the 1st party/respondent but 

not complied with the same and accordingly the 2nd party/revisionist filed TS(R) 

No.469/14  in  the  Court  of  Munsiff  No.1,  Dhubri.  After  receiving  the  Advocate 

Notice  and  getting  smell  of  institution  of  TS(R)  No.  469/14,  the  1st 

party/respondent filed a false criminal case vide Gauripur P.S. Case No.718/14 

U/s.498(A) IPC and the instant maintenance case  against the 2nd party/revisionist.

It is denied that that the 2nd party/revisionist is a grocery shopkeeper 

doing  his  business  at  kathalertol  having  5/6  bighas  of  land  and  his  monthly 

income Rs.2 to 25 thousand per month. In fact the 2nd party/revisionist is a day 

labourer and he earns Rs.150/- to 200/- per day by which he has to maintain his 

parents and other family members. The 2nd party/revisionist has no capacity to 

provide  separate  maintenance  allowance  to  the  1st party/respondent  and  her 

minor child.

The  2nd party/revisionist  is  still  ready  and  willing  to  lead  happy 

conjugal life with the 1st party/respondent if she returns back to the house of 2nd 

party/revisionist. 
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               Both  parties  adduced  evidence  and  the  Ld.  court  below  on 

consideration of evidence and after hearing both the parties,  passed  judgment 

awarding maintenance to the respondent and her child.  

Being  highly  aggrieved  by  the  said  impugned  judgment  &  order, 

revisionist/2nd party preferred this revision petition on the following grounds:

1.  The Ld.  court  below has erred in law and fact  in  passing the 

impugned order & judgment.

2.  The  Ld.  court  below  has  committed  gross  mistake  and 

irregularities  in  passing  the  impugned  order  dated  28.12.15  without  applying 

judicial mind.

3. Revisionist/2nd party is the only earning member of his family and 

he has to maintain his family members. Moreover, there is no any landed property 

and residence of the revisionist/2nd party but Ld. lower court has illegally passed 

the  impugned  order  directing  the  revisionist/2nd party  to  pay  Rs.1200/-  and 

Rs.1000/- per month for the maintenance of Ist party/ respondent and her minor 

child  which  is  unjustified  and  illegal  and  the  Ld.  lower  court  by  passing  the 

impugned order put more burden upon the revisionist/2nd party. It is difficult on the 

part  of  revisionist/2nd party  to  pay  Rs.1200/-  &  Rs.1000/-  per  month  to  Ist 

party/respondent and her minor child, thus, the impugned order is liable to be set 

aside.

                   4. The Ld. lower court ought to have dismissed the case because the  

respondent/Ist party has failed to prove her pleadings and she is not entitled to 

get maintenance U/s.125 Cr.P.C.

Discussion, Decision & Reasons Thereof:-

          Respondent-1st party Jhuleka Khatun in her evidence stated  that she 

entered into marriage with the revisionist-2nd party about 4 years back. During 

  



        -5-

conjugal life she gave to two children. One child has died and now only one child 

survived. Her name is Farhana Ahmed. She is now 1 years old. She stated that 

the revisionist-2nd party tortured and meted out cruelty upon her by raising dowry 

demand of Rs.50,000/- and driven her away from his house as she could not fulfil 

the said demand. She is now living in her parents' house and the revisionist-2nd 

party has not paid any maintenance to her and to her child. The revisionist-2nd 

party  has landed properties. He is also a stationery shop. He has also an Indica 

vehicle. His gross income is about Rs.40,000/- per month.

           DW1 the revisionist-2nd party, Faizur Ali admitted his marriage with the 

respondent-1st party and  also admitted birth of a daughter out of the wedlock. But 

he denied that he ever raised any dowry demands from the respondent-1st party 

and also denied he subjected her to torture. According, revisionist-2nd party he 

tried  to  bring back the respondent-1st party  on several  occasions  but  she  did 

return back to resume conjugal life. He sent legal notice to her and filed a suit for 

restitution of conjugal rights. But the respondent-1st party has not paid any heed to 

it. 

               DW-1 also contended that he has not got any properties. He also stated 

that he does not have any grocery shop as claimed by the 1st party. He submitted 

that he is  earning his living as  daily wage earner. 

               I have carefully considered the pleadings and evidence of record of both 

the parties. The 1st party has alleged harassment by the 2nd party and it is evident 

from their materials on record 1st party alongwith her minor child was compel to 

leave matrimonial home and has been taking shelter in the house of her parents. 

It  is  also  evident  from  the  materials  on  record  that  2nd party  has  not  given 

maintenance to 1st party and her minor child since she left matrimonial house. 2nd 

party denied the allegations made against him by the 2nd party and has attempted 

to show that he is willing to bring her back. However,  on consideration of the fact 

materials it is found that 1st party had to leave the matrimonial house due to ill-

treatment by the 2nd party.

                  Hence,  I  find   that  the  1st  party and her minor son are entitled to get 
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maintenance.

       Now,  coming  to  the  question  of  2nd party's  capacity  to  provide 

maintenance it is in the evidence of 1st party that 2nd party has got landed property 

and he earns about Rs. 40,000/- per month. Be that as it may, it is found from the 

impugned judgment that  only Rs.1,200/-  to the 1st party and Rs.1,000/-  to the 

minor child awarded as maintenance which is in my considered opinion is within 

the capacity of 2nd party being able bodied person.

            In view of what has been discussed above I find that the Ld. 

Court below rightly passed order awarding maintenance at the rate of 

Rs.1200/-  per  month  to  the  1st.  party/respondent  &  Rs.1000/-  per 

month to her minor child.

           In my considered opinion the judgment and order passed by 

the  Ld.  Lower  court  requires  no  interference.  I  find  no  merit  in  the 

revision petition. Accordingly, revision petition stands dismissed.

                 Send back the L.C.R.

   

                Given under my hand and seal of this court on this 14th day of 
March, 2017. 

Dictated & corrected by me.

                                          

                                                                                   (S. Das)

                                                                           Addl. Sessions Judge,

                                                                                     Dhubri

Addl. Sessions Judge, 

           Dhubri


