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Assam Schedule VII, Form No. 132 
 

HIGH COURT FORM NO. (J) 2 
 

HEADING OF JUDGMENT OF SUIT/ CASE 
 
DISTRICT : DHUBRI 
 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 
 
Present: V.K. Singh, A.J.S 
 

Title Suit No. 21/2015 
Monday, the 20th November, 2017 

 

1. Hasen Ali,  

S/O Md. Khabir Hussain, 

R/O vill-Koraitari P.S. Fakiragram,  

Dist. Kokrajhar BTAD, Assam,  

Presently residing at Ward No.7,  

Bilasipara Town. Dhubri.........................................................Plaintiff 

 

-Versus- 

 

1. Anowara Begam,  

W/O Lt. Abdul Faruque Sarkar, 

2. Abid Sarkar @ June (name struck of on his death) 

S/O Lt. Abdul Faruque Sarkar 

3. Legal heirs of Lt. Forhad Sarkar, 

i. Farhin Sarkar,  

W/o- Lt. Forhad Sarkar 

ii. Shahil Sarkar, 

S/o- Lt. Forhad Sarkar 

iii. Enuma Sarkar @ Chini  

D/O - Lt. Forhad Sarkar 

No. (ii) & (iii) are minors and they are represented  

by their mother & next friend No.(i) R/O  Ward No.7,  

Bilasipara Town. Dhubri..............................................Defendants    
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Proforma Defendants (Ex-Parte) 

1. Habiba Khatun,  

W/O- Lt. Md. Ali Sarkar 

2. Motiun Momotaz Sarkar, 

D/O- Lt. Md. Ali Sarkar 

3. Meherun Momtaz Sarkar  

D/O- Lt. Md. Ali Sarkar 

4. Arif Ikabl, 

S/O- Lt. Md. Ali Sarkar 

All are R/O Ward No.7, Bilasipara Town. Dhubri 

5. Modina Khatun, 

D/O- Lt. Md. Ali Sarkar 

R/O Kobitor Khowa, Ward No.7, Bilasipara Town. Dhubri 

6. Rehena Ahmed, 

W/O- Lt. Md. Ali Sarkar 

Baniapara (Near S.O.Office), Ward No.9, Bilasipara Town. Dhubri 

7. Rezia Sarkar, 

W/O- Lt. Md. Ali Sarkar, 

R/O Vill Paitalpara, Bhawraguri, Dist Kokrajhar, (BTAD) 

8. Yasmin Sarkar, 

D/O- Lt. Md. Ali Sarkar, 

R/O Ward No.7, Bilasipara Town. Dhubri 

9. The Deputy Commissioner, 

Dhubri District, Dhubri 

10. The State of Assam, 

Represented by The Collector, Dhubri 

 

In the presence of: 

Sri A. R. Ahmed ........................................Ld. Advocate for Plaintiff 

Sri R. H. Ahmed ......................................Ld. Advocate for Defendants 

 

Evidence Recorded on  : 03-04-2017, 26-04-2017 

Argument heard on  : 26-09-17, 31-10-17 

Judgement delivered on : 20-11-2017 

 

And having stood for consideration to this day, the court delivered the 

following judgment:- 
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J U D G M E N T 

 

1. Plaintiff’s case in brief is that  as recorded co-pattadars the defendant 

No.1,2 and the predecessor of the defendant No.3(i) to 3(iii) named 

Forhad Sarkar were the owners and possessors of a piece of land 

measuring 0B-0K-2.16 Lecha (out of 0B-1K-4 lechas) situated at vill. 

Debottarhat Non Agri under circle-Bilasipara, Dhubri covered by patta 

No.9 dag No. 19 including an RCC shop room standing thereon as 

described in the Schedule of the plaint. That, in the month of January 

2013 for urgent need of money the defendants No.1,2 and Forhad 

Sarkar( the predecessors of the defendants No.3(i) to 3(iii) proposed to 

sell the said land and shop room which the plaintiff offered to purchase 

and after negotiations the intending sellers agreed to sell the property 

to the plaintiff at total consideration of Rs.6,50,000.00 (Rs. Six lakh fifty 

thousand) was fixed. Accordingly they jointly entered in to a Regd. Sale 

agreement with the plaintiff on 28-01-13 whereby out of total 

consideration of Rs.6,50,000/- they received Rs.6,00,000/-(Rupees six 

lakh) as advance/part payment and delivered possession of the 

scheduled property to the plaintiff. However there was an option that if 

the sellers could return the advanced money within two years from the 

date of agreement, then the plaintiff will vacate the possession of the 

property otherwise they will execute the registered sale deed on 

obtaining the sale permission and on receiving the balance the balance 

consideration of Rs.50,000/- (Rupees fifty thousand). That, when after 

receipt of part payment and execution of sale agreement, the sellers 

failed to repay the advance money to the plaintiff within two years as 

per agreement, then plaintiff asked the sellers in February’2015 to 

execute registered sale deed in his favour by obtaining sale permission 

and receiving the balance consideration, but defendants delayed the 

matter. That, lastly plaintiff served advocate notice to defendant no. 1 
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and 2 and Forhad Sarkar by registered post on 07-03-2015 demanding 

them to sign the annexed application form for sale purchase permission. 

But in spite of receipt of the notice defendant failed to do so. That, in 

the meanwhile said Forhad Sarkar expired. That, the sale agreement 

dated 28-01-2013 is valid, binding upon the parties. Hence, the suit. 

2. In this case, defendant no. 1, 2 and 3(I) jointly filed written statement 

wherein they objected the suit as having no cause of action, not 

maintainable, barred by law of limitation, bad for non-joinder of 

necessary parties. These defendants denied the facts alleged by the 

plaintiff. These defendants stated that on 28-01-2013 the plaintiff 

prepared a deed and took signature of defendant no. 1,2 and Forhad 

Sarkar disclosing that it was a mortgage deed and accordingly they on 

good faith put their signatures thereupon believing it to be a mortgage 

deed and if the plaintiff executed the said deed as “Agreement of sale” 

then the said deed shall be void as it was obtained by misrepresentation 

by concealing the material facts with the executants as the plaintiff did 

not give chance to read out the contents of the deed and also did not 

furnish any copy to the executants. That, defendant no. 1 and 2 and 

Forhad Sarkar received Rs. 6,00,000/- (Rupees Six lakh) from the 

plaintiff and the balance amount was to be paid to them within one 

month, but till date plaintiff did not pay the balance amount to the 

defendants. That, agreement dated 28-01-2013 is illegal, executed by 

practising fraud, misleading, misrepresentation, hence, answering 

defendants are not bound by the terms of said illegal agreement. In the 

last, these defendants prayed for dismissal of the suit with 

compensatory cost. 

In this case, other defendants than the defendant no. 1,2 

and 3(I) did not appear in spite of receipt of the summons and this suit 

proceeded ex-parte against them. On the other hand, these defendant 

no. 1,2 and 3(I) initially appeared and filed joint written statement, but 
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lateron became absent without steps for long. Hence, lastly this suit 

proceeded ex-parte against these defendants also. 

3. In this suit, considering pleadings of the both sides my learned 

predecessor framed following issues: 

i) Whether the suit is maintainable? 

ii) Whether the suit is bad for non-joinder of necessary parties 

iii) Whether the plaintiff entered into a legally enforceable contract 

with the defendants to purchase the suit land and premise for 

total consideration of Rs. 6,50,000/- vide agreement dated 28-

01-2013? 

iv) Whether the plaintiff paid Rs. 6,00,000/- as advance towards the 

total sale consideration ? 

v) Whether the plaintiff was ready and willing to perform his part of 

contract? 

vi) Whether the defendants failed and neglected to perform their 

part of the contract?  

vii) Whether the defendants had mortgaged the suit and in favour of 

the plaintiff?  

viii) Whether the plaintiff is entitled to reliefs as prayed for?  

ix) To what other relief / reliefs, if any, the parties are entitled? 

4. In this case, plaintiff side examined 2 witnesses and exhibited documents 

whereas defendant side did not give any evidence. I have heard 

arguments.      

 

DISCUSSIONS, DECISSIONS AND REASONS THEREOF 

ISSUES NOS. 3,4,5,6,7 

 

These issues are inter-related, hence, for the convenience of 

discussion these are taken together. 

In respect of these issues, it is clear that stand of plaintiff is 

that defendant no. 1 and 2 (deceased now) along with predecessor in 
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interest of defendant no. 3 (I) to 3(III) namely Forhad Sarkar (deceased 

now) entered into an agreement of sale of the suit property vide 

agreement dated 28-01-2013 and out of total consideration amount of Rs. 

6,50,000/-, took Rs. 6,00,000/- as advance. As defendants failed to 

perform their part i.e. to execute the sale deed in the favour of the plaintiff 

after receiving balance amount of Rs. 50,000/- only. Hence, this suit. 

On the other hand, stand of the answering defendants is that 

they admit the execution of the agreement dated 28-01-2013. But, as per 

them plaintiff took the signature of defendant no. 1,2 and Forhad Sarkar 

stating that the same was for making a mortgage deed. It is also clear that 

defendants admitted receipt of Rs. 6,00,000/- from the plaintiff. But, as per 

defendants who earlier filed written statement in this suit the said 

document was signed by them and Forhad Sarkar believing to the 

mortgaged deed and not as agreement of sale. That, if plaintiff made said 

deed as agreement of sale then it was by misrepresentation and concealing 

of the material facts and hence, defendants are not bound by that. Hence, 

I have to analyse evidences on record in the light of these factual 

differences. 

In this case, plaintiff side examined two witnesses. PW-1 is Mr. 

Hasen Ali, the plaintiff himself. He in his evidence on affidavit supported 

the claim of his plaint and exhibited Ext-1,2,3 and 4. It is important to note 

that defendant side did not cross examined PW-1 and hence, his evidence 

on affidavit remained unrebutted and uncontroverted. Now, I see 

documents exhibited by PW-1. Ext-1 is the certified copy of jamabandi 

showing the land in the name of the defendants. Ext-2 is the agreement for 

sale of the land which shows that defendant no. 1, defendant no. 2 

(deceased now) and predecessor in interest of defendant no. 3 (I) to 3(III) 

namely Forhad Sarkar entered into this agreement dated 28-01-2013 to sell 

the suit property to the plaintiff for consideration amount of Rs. 6,50,000/-. 

As per Ext-2 agreement Rs. 6,00,000/- was paid by the plaintiff to the 

proposed sellers and balance of Rs. 50,000/- was remaining. It is also 
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mentioned in the Ext-2 agreement that if proposed sellers repay the 

advance amount of Rs. 6,00,000/- to the plaintiff then the plaintiff shall be 

bound to release the suit land again to the proposed seller. 

Ext-3 is the Advocate notice dated 07-03-2015 given by the 

learned Advocate of the plaintiff to the defendants demanding sign the sale 

permission application and to execute the registered sale deed by receiving 

the balance consideration money as per Ext-2. Ext-4 (I), 4(II) and 4(III) 

are the postal receipts showing dispatch of the Ext-3 notice to the 

defendants on 10-03-2015 by registered post with AD which gives 

presumption in the favour of service of these notices upon the defendants. 

PW-2 is one Apurba Banarjee. He in his evidence on affidavit 

supported the version of the plaintiff and deposed that he is a witness of 

Ext-2 agreement dated 28-01-2013. PW-2 categorically deposed that Ext-2 

agreement was executed in his presence and that parties to this agreement 

put their signatures in his presence. PW-2 proved his signatures upon Ext-

2. Here, it is also important to note that PW-2 was also not cross examined 

by the defendant side, hence his evidence of affidavit remained unrebutted 

and uncontroverted. 

Here, after analysing evidences as discussed above I find that 

even in the written statement defendants admitted the signatures of 

defendant no.1, defendant no. 2 (deceased now) and Forhad Sarkar 

(deceased now). But, their stand is that the said was for the purpose of 

making mortgaged deed and not for the agreement for sale. So, once 

defendants admitted their signatures upon the documents which has been 

brought before this court as Ext-2. Hence, as per the requirement of 

section 102 of Indian Evidence Act burden of proof of this fact is upon the 

defendants to prove that Ext-2 was got signed by them for the purpose of 

making mortgage deed only and for nothing else. But, as discussed earlier 

defendant side remained absent in this suit even to cross examined the 

PWs and failed to give any evidence in support of their alleged facts. 

Hence, defendant side has nothing to prove their alleged facts, on the 
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other hand, plaintiff side successfully proved by PW-1, Pw-2 and Ect-2 that 

it was an agreement for sale of the suit property between the parties. 

Hence, at this stage of my discussion I find that plaintiff side 

successfully proved the facts that plaintiff entered into a legally enforceable 

contract with the defendant to purchase the suit property for total sale 

consideration of Rs. 6,50,000/- vide Ext-2 agreement dated 28-01-2013 

and that plaintiff paid Rs. 6,00,000/-as advance consideration money and 

that plaintiff was ready and willing to perform his part, but defendants 

failed and neglected to their part as per Ext-2 agreement and that Ext-2 

was an agreement for sale and not the mortgage deed for the suit land. 

Hence, issues nos. 3,4,5, and 6 are decided in affirmative and 

in the favour of the plaintiff whereas, issue no. 7 is decided in negative and 

in the favour of the plaintiff.    

 

ISSUE NO. 1  

 

This issue was framed basing upon the objection raised in the 

written statement that the suit is not maintainable in both fact and law. But 

written statement is not specific as why the suit is not maintainable. On 

this point, I find that defendant side has nothing to show in the support of 

their objection and on the other hand, as discussed earlier plaintiff has 

successfully proved his alleged facts. Hence, I find that the present suit is 

maintainable. This issue is decided accordingly in favour of plaintiff.  

 

ISSUE NO. 2 

 

This issue was framed basing upon the written statement filed 

by the defendants in which they are objected the suit as bad for non-

joinder of necessary parties. On this point, as discussed earlier defendant 

side failed to show as who are the necessary parties, left in this case by the 

plaintiff. On the other hand, being a nature of specific performance suit, in 
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this suit plaintiff side made executant of the agreement for the sale and 

legal heirs of the deceased executants. Hence, no other party was 

necessary party in this suit. So, this issue is decided in negative and in the 

favour of the plaintiff. 

 

ISSUE NO. 8 AND 9 

 

In the light of earlier decided issues I find that plaintiff is 

entitled to the reliefs for which operative order in this judgement is to be 

passed. On the other hand, defendants are not entitled to any relief. Both 

issues are decided accordingly. 

ORDER 

 

5. The suit of plaintiff is decreed ex-parte with costs against defendants. It is 

declared that the sale agreement dated 28-01-2013 entered into between 

the plaintiff and defendant no. 1, defendant no. 2 (deceased now) and late 

Forhad Sarkar (predecessor of defendant no. 3 (I) to 3(III)) for the suit 

property is valid, enforceable in law and binding upon the parties. It is 

further declared that defendants have performed part of the contract dated 

28-01-2013. It is further declared that plaintiff is entitled to get specific 

performance of the contract dated 28-01-2013 from the defendant no. 1, 

defendant no. 3(I) to 3 (III) (defendant no. 3 (I) for herself and being 

natural guardian of the minor defendant no. 3(II) and 3(III)). That, 

defendant no. 1 and defendant no. 3(I) for herself and as natural guardian 

of defendant no. 3(II) and 3 (III) (if they remains minor) are bound to 

execute a registered sale deed in the favour of plaintiff in respect of the 

suit property on receipt of the balance consideration amount of Rs. 

50,000/- (Rupees fifty thousand) only from the plaintiff which is to be 

deposited by the plaintiff within 60 (sixty) days from the date of this 

judgement. It is further directed that in case of the failure of the defendant 

no. 1 and defendant no. 3(I) for herself and as natural guardian of 
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defendant no. 3(II) and 3 (III) (if they remains minor) to execute the 

registered sale deed in the favour of the plaintiff, the same is to be 

executed and registered through this court. The defendants, their agents, 

successors are restrained by perpetual injunction from alienating the suit 

property to others than the plaintiff and from disturbing the possession of 

the plaintiff over the suit property. 

6. Prepare decree accordingly. 

Given by my own hand typing and under seal of this court on this 20th day 

of November’ 2017. 

 

 

 
V.K.Singh 

Civil Judge, Dhubri 
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T.S. No. 21/15 

APPENDIX 

Plaintiff’s witnesses: 
 

PW-1 Hasen Ali 

PW-2 Apurba Banarjee 

 

Defendant’s witnesses: Nil 
 
 

Court’s witnesses: Nil 

 

Plaintiff’s exhibits: 
 

Ext-1 Certified copy of jamabandi 

Ext-2 Agreement for sale dated 28-01-2013 

Ext-3 Advocate notice dated 07-03-2015 

Ext-4(I) to 4(III) Postal receipts dated 10-03-2015 
 

Defendant’s exhibits: Nil 
 

 

Court’s exhibits: Nil 

 

 

Civil Judge, Dhubri 

 


