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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

 

PRESENT  :      Shri A. Chakravarty, M.A., LL.M.,A.J.S. 

    

              Criminal Appeal No. 13 of 2016 

 

 

  (This appeal has been filed challenging the judgment and order dated 

11-11-2016, passed by the learned Sub-Divisional Judicial Magistrate (M), 

Hatsingimari, Shri Naguib Ahmed, in C.R. Case No. 3591/2012, under Sections 

341/323/384/34 IPC.) 

 

1. Shri Abdul Bari @ Abdul Bari Farazi 

2. Shri Nalku Sheikh 

3. Shri Samsul Hoque @ Samsul Gani Farazi 

4. Shri Rahman Sheikh 

5. Shri Anowar Sheikh  

6. Shri Abdul Noti                                              …Appellants 

 

                                          -Versus – 

     1. State of Assam   

     2.   Mokbul Hussain Farazi                         …Respondents                           

             

 Appeal filed on                  : 18-11-2016  

 Arguments heard on         : 31-10-2017  

 Judgment Delivered on        : 14-11-2017  

 

ADVOCATES WHO APPEARED IN THIS CASE ARE:- 

 

  Shri Giasuddin Ahmed, advocate for the appellants 

            Shri Maniruz Zaman, P.P. for the respondent No. 1  

            Shri Abdul Latif,  advocate for the respondent No. 2  

 



        Criminal Appeal No. 13 of 2016 

 
 

2 
 

 J    U    D    G    M    E    N    T 

 

 

 1. This appeal arises out of the judgment and order dated 11-11-2016, passed by 

the learned Sub-Divisional Judicial Magistrate (M), Hatsingimari, Shri Naguib Ahmed, 

in C.R. Case No. 3591/2012, under Sections 341/323/384/34 IPC, whereby the 

appellants Abdul Bari @ Abdul Bari Farazi, Nalku Sheikh, Samsul Hoque @ Samsul 

Gani Farazi, Rahman Sheikh, Anowar Sheikh  and Abdul Noti were convicted for 

committing offences under Sections 341, 323, 384, 34 IPC and sentenced to to 

undergo simple imprisonment for two years each and to pay a fine of Rs.2,000/- 

each, in default to undergo simple imprisonment for three months each, under 

Section 384 IPC, to undergo simple imprisonment for one year each and to pay a 

fine of Rs.1,000/- each, in default to undergo simple imprisonment for one month 

each, under Section 323 IPC and to undergo simple imprisonment for one month 

each and to pay a fine of Rs.200/- each, in default to undergo simple imprisonment 

for five days each, under Section 341 IPC. 
 

2.   The factual matrix of the case in which the appellants/ accused Abdul Bari @ 

Abdul Bari Farazi, Nalku Sheikh, Samsul Hoque @ Samsul Gani Farazi, Rahman 

Sheikh, Anowar Sheikh  and Abdul Noti (hereinafter referred to as “the accused”) 

came to be prosecuted and convicted is that the respondent No. 2/complainant 

(herein after referred to as “the complainant”) does business in leather. On 05-08-

2012, at around 05:00 p.m., while the complainant was proceeding towards his 

house from the Kharuabandha market, near their house, the accused waylaid him 

and severely assaulted him by means of sticks Fala (pointed bamboo object) etc.  

The accused also snatched away an amount of Rs. 30,000/- from the complainant. 

Thereafter, threatening the complainant with dire consequences, the accused fled 

away from the place of occurrence. Therefore, the complainant filed a written 

complaint about the incident in the Court of the learned Chief Judicial Magistrate, 

Dhubri, on 06-08-2012. The learned Chief Judicial Magistrate, Dhubri, transferred to 

the Court of the learned Judicial Magistrate First Class, Dhubri for disposal.  The 

learned Judicial Magistrate First Class, Dhubri, initially tried the case. During trial, the 

learned Judicial Magistrate First Class, Dhubri, framed charges under Sections 341, 

323, 341, 34 IPC against the accused Abdul Bari @ Abdul Bari Farazi, Nalku Sheikh, 

Samsul Hoque @ Samsul Gani Farazi, Rahman Sheikh, Anowar Sheikh  and Abdul 
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Noti. When the contents of the charges were read over and explained to the accused 

persons, they pleaded not guilty and claimed to be tried. But, after the 

establishment of the Court of the Sub-Divisional Judicial Magistrate (M) at 

Hatsingimari, the learned Chief Judicial Magistrate, Dhubri transferred the case to 

the Court of the learned Sub-Divisional Judicial Magistrate (M), Hatsingimari for 

disposal. Accordingly, the learned Sub-Divisional Judicial Magistrate (M), 

Hatsingimari tried the case.  
 

4. In order to prove his case, the complainant examined four witnesses. The 

accused did not examine any witness.   
 

 

5. In their examination under section 313 Cr.P.C., the accused have denied the 

prosecution case and have stated that the allegations  levelled against them are 

false and baseless. 
 

6.  The learned trial court formulated the following points for determination:- 

 

i. Whether the accused persons, in furtherance of their common intention 

wrongfully restrained the complainant on the road? 

ii. Whether the accused persons in furtherance of their common intentions 

voluntarily caused hurt to the complainant on the road? 

iii. Whether the accused persons in furtherance of their common intentions 

committed extortion?  
 

7.  After examining the evidence on record and hearing the arguments advanced 

by the learned counsels for both the sides, the learned trial Court decided the points 

in the affirmative and passed the impugned judgment and order dated 11-11-2016 

convicting the accused as above. Aggrieved, the accused preferred this appeal on 

the following amongst other grounds: - 
 

I. That the learned Court below has erred in law and in fact in passing the 

impugned judgment and order dated 11-11-2016 and hence, the impugned 

judgment and order dated 11-11-2016 is bad in law and is liable to be set 

aside and quashed. 
 

II. That the learned Court below did not properly appreciate the evidence on 

record and arrived at an erroneous decision and hence, the impugned 

judgment order dated 11-11-2016  is liable to be set aside and quashed. 
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III. That the learned Court below misinterpreted and misunderstood the 

evidence on record and illegally convicted the accused persons and hence, the 

impugned judgment order dated 11-11-2016 is liable to be set aside and 

quashed. 
 

IV. That the learned trial Court had not properly analyzed the circumstances, 

situations of the case having previous enmity between the parties, having 

plethora of cases between the parties wherein the complainant party’s 

witnesses had exaggerated the false allegations against the accused/ 

appellants. 

V. That the learned trial Court should have considered that complainant party 

dealing in raw leather of the cattle spreading foul smells around the entire 

vicinity creating serious nuisance in the entire area even on giving prohibitory 

orders and on protest by the affected neighboring people, this case was 

manufactured which has got no leg to stand. 

VI. That the learned trial Court grossly failed to appreciate the evidence on the 

point that none of the witnesses including complainant (PW-1), PW-2, PW-3  

(complainant’s own brother) and PW-5 have failed to show in the evidences 

who prevented, caused hurt and snatched away money from his pocket, as 

such, the evidences of the prosecution are valueless.  

VII. That the learned trial Court grossly failed to appreciate the evidence of the 

PWs as nowhere in the evidences of PWs have stated that the accused persons 

intentionally put the complainant in fear of any injury and thereby dishonestly 

induced him to deliver any property to them or deliver any valuable security or 

anything signed or sealed which might have been converted into a valuable 

security rather it is falsely alleged that money was snatched which is grossly 

lacking u/s 383 IPC, thereby not attracted the punishment u/s 384 of the IPC. 

Therefore, the accused have submitted that the impugned judgment and order 

dated 11-11-2016 is liable to be set aside and quashed. 
 

 

8. Now the question that requires to be answered in this appeal is whether the 

impugned judgment and order dated 11-11-2016 is sustainable in the law and facts 

of the case? 
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9. I have carefully examined the impugned judgment and order dated 11-11-

2016, the memorandum of appeal, the evidence and the documents on record and 

after hearing the arguments advanced by the learned counsels for both the sides, 

give my decision as follows:- 
 

10.  During    hearing,   the   learned  counsel for the accused   Mr. Giasuddin 

Ahmed vehemently argued that the learned Court below erred in law and facts in 

passing the judgment and order dated 11-11-2016 in as much as, the complainant 

has failed to prove that the accused have committed the alleged offences. Therefore, 

the   learned counsel for the accused   has submitted that the impugned judgment 

and order dated 11-11-2016 is liable to be set aside and quashed.  

 

11.  On the other hand, the   learned counsel for the complainant and the learned 

Public Prosecutor have argued that applying judicial mind and relying on the 

evidence on record, the learned trial Court has rightly passed the impugned 

judgment and order dated 11-11-2016.  Therefore, they have submitted that the 

appeal may be dismissed and the impugned judgment and order dated 11-11-2016 

may be upheld. 

 

12.   To understand the rival contentions, let us discuss the evidence on record. 
 

 

13.   PW-1 Mokbul Hussain Farazi, the complainant has deposed that on 05-08-

2012, at around 05:00 p.m., while he was returning from Hatsingimari Bazar, on the 

Charaibari village road, the accused waylaid him and the accused Abdul Bari Farazi 

directed the other accused persons to catch him and accordingly, all the accused 

caught hold of him and beaten up him. The accused also snatched away an amount 

of Rs.30,000/- from his pocket. When he raised hue and cry, Amir Hussain, Sonabar, 

Khutu Sheikh, Minu Sheikh and others arrived at the place of occurrence and seeing 

them, the accused fled away.  

 

14.  In the cross-examination, he has stated that the distance from the place of 

occurrence to the Dhubri Court is about 100 kilometers and to the Mankachar Police 

Station is about 9 kilometers. He did not file any case with the Mankachar Police 

Station. He has not submitted any medical certificate about his injury. The accused 

are his neighbours and relatives. The accused Abdul Bari Farazi is a highly qualified 

person. He is an MA in mathematics and B. Ed., and has been working as the 
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Principal of the Mridulla Jatiya Vidyalaya, Kukurmara, Lecturer at the Hatsingimari Jr. 

College and Emperial Junior College. Two cases are pending against him and he was 

arrested in those cases. He is the owner of the M/s. Marami Leather Works. Since 

2011, at least six cases are pending against him with the accused. His leather 

factory is situated in a residential area. He filed the WP (c) NO.5389/2012 in the 

Hon’ble Gauhati High Court challenging the order of the SDO (Civil), Hatsingimari.  

The Mankachar Police reported that the odour emanating from his leather factory 

has disturbed the people of the locality. The same was also published in the 

newspapers. He has denied the suggestion that no such incident as stated by him 

has actually taken place. He has also denied the suggestion that as the accused 

asked him to close his leather factory; he has manufactured this case against the 

accused persons.   

 

15.  PW-2 Khutu Sheikh has deposed that he knows the complainant and the 

accused persons. On the day of the occurrence, he saw the accused persons beating 

the complainant. He heard from the complainant that the accused persons had also 

snatched away some money from him. He cannot say how much money the accused 

had snatched away from the complainant.  

16.  In the cross-examination, he has stated that he saw the occurrence. 

Ten/fifteen persons were present in the place of occurrence but, he did not know 

them. He has stated that the complainant has leather business. His leather factory is 

situated near the house of the accused. He has denied the suggestion that as foul 

odour was emanating from the said leather factory, the accused had asked the 

complainant to shut down the leather factory and therefore, the complainant has 

filed this false case against the accused persons  

17.  PW-3 Amir Hussain Faraji has deposed that the complainant is his brother. At 

the time of the alleged occurrence, he was present in his house. The incident 

occurred at a distance of about 100 meters away from his house. The accused Bari 

ordered the other accused to attack the complainant. As per his instruction, the 

other accused attacked the complainant and snatched away an amount of 

Rs.30,000/- from the complainant. The complainant is his brother. Hearing the hue 

and cry, he, Minu Sheikh and several others went to the place of occurrence and 

seeing them, the accused persons fled away. 
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18.  In the cross-examination, he has stated that the accused Abdul Bari Faraji is 

his nephew. At the time of the occurrence, he was present in his house. Hearing a 

noise, he went to the place of occurrence. About 15/20 persons were present in the 

place of occurrence. He has denied the suggestion that he did not see the 

occurrence. He has further stated that in a case relating to elephant tusk, he was 

detained in jail for one month.  He does not know whether the complainant was also 

detained in jail in connection with any case. He has denied the suggestion that as 

the accused has asked the complainant to shut down his leather factory, the 

complainant has filed a false case against the accused. 

19.  PW-5 Abdul Malek has deposed that at the time of occurrence, while he was 

proceeding through the road, he saw that in front of the house of the accused, the 

accused had surrounded the complainant and assaulted him. He obstructed the 

accused. He saw that th accused had snatched away some money from the 

complainant. He cannot say how much money the accused had snatched away from 

the complainant. Futu, Amir, Minu, etc., saw the occurrence. 

20. In the cross-examination, he has stated that the complainant has leather 

business. The accused Abdul Bari Faraji is the Principal of the Mridullah Jatiya 

Vidyalaya and he is highly educated person. The complainant has a godown of raw 

animal hides. He does not know if both the sides have been fighting cases over the 

leather business of the complainant. He has denied the suggestion that he has 

deposed falsely.  

21.   As can be seen from the above discussion, though the alleged incident 

occurred on 05-08-12, the complainant has filed the instant complaint in the Dhubri 

Court, which is situated at a distance of 100 Kilometers away from the place of 

occurrence on 06-08-12. The complainant did not explain as to why immediately 

after the alleged occurrence he did not file any FIR of the incident with the 

Mankachar Police Station, which is situated at a distance of only 9 Kilometers away 

from the place of occurrence?  This raises serious doubt about the truthfulness of 

the case of the complainant.  

22.  Further, though the complainant and his witnesses have deposed that all the 

six accused persons waylaid him and severely assaulted him by means of  sticks, 

Fala etc., he did not depose  that he sustained any injury at the hands of the 



        Criminal Appeal No. 13 of 2016 

 
 

8 
 

accused. It is simply unbelievable, that six adult persons surrounded and assaulted 

the complainant with sticks, fala, etc., but the complainant did not sustain any 

injuries. complainant also did not examine any medical officer to prove that he has 

taken treatment for the injuries sustained in the hands of the accused. This also 

raises serious doubt about the truthfulness of the case of the complainant.  

23.  Again, though the complainant has deposed that the accused also snatched 

away an amount of Rs. 30,000/- from his pocket and the witnesses of the 

complainant have also deposed that they saw the accused persons snatching away 

some money from the complainant, they did not depose how much money the 

accused had snatched away from the complainant. Further, the complainant did not 

prove that at that time of the alleged occurrence, he was carrying Rs. 30,000/-. 

Further, if the intention of the accused was to assault the complainant, then why 

they would search the pocket of the complainant and snatch away any money from 

him? Therefore, the case of the complainant is very much doubtful. 

24.  Further, though the complainant has deposed that when he shouted for help, 

Amir Hussain , Sonabar, Khutu Sheikh, Minu Sheikh and other people arrived at the 

place of the occurrence, he did not examine Minu Sheikh and Sonabar and the other 

persons and only examined Amir Hussain, Khutu Sheikh and one Abdul Malek. But, 

the complainant did not depose that the said Abdul Malek witnessed the alleged 

occurrence. Therefore, the case of the complainant is very much doubtful and 

hence, the accused should, at least, have been given the benefit of doubt by the 

learned trial court.  

25. Further, as can be seen from the above discussion, the complainant and his 

witnesses have deposed that all the accused had surrounded the complainant, 

assaulted him and snatched away some money from him, may be Rs.30,000/-. The 

accused even did not challenge the PW-5 in the cross-examination that he did not 

see the accused surrounding the complainant, assaulting him and snatching away 

some money from him. Therefore, it must be held that the accused had surrounded 

the complainant as alleged, assaulted him and snatched away some money from 

him, may be Rs.30,000/-.    

26.   It seems, as the accused have been trying to close the leather factory of the 

complainant and have also filed several cases against of the complainant for the 

same, the complainant have manufactured this case to teach the accused persons a 
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lesson. Therefore, it cannot be held that on 05-08-2012, at around 05:00 p.m., near 

their house, the accused did not surround the complainant and did not assault him 

by means of sticks and also did not snatch away an amount of Rs. 30,000/- from the 

complainant.  

27.  In view of the above, the impugned judgment and order dated 11-11-2016, 

passed by the learned Sub-Divisional Judicial Magistrate (M), Hatsingimari, Shri 

Naguib Ahmed, in C.R. Case No. 3591/2012, under Sections 341/323/384/34 IPC is 

not sustainable in the law and facts of the case and is liable to be set aside.  

 

O  R   D   E   R 

  

28.  In the result, considering the entire facts and circumstances of the case, the 

criminal appeal is allowed on contest. 

29. The impugned judgment and order dated 11-11-2016, passed by the learned 

Sub-Divisional Judicial Magistrate (M), Hatsingimari, Shri Naguib Ahmed, in C.R. 

Case No. 3591/2012, under Sections 341/323/384/34 IPC is hereby set aside. The 

appellants are set at liberty. Their bail bonds stand cancelled.  

30. Return the LCR along with a copy of this judgment to the learned court below 

immediately. 

 

31. Signed, sealed and delivered in the open Court on this the 14th day of 

November, 2017 at Dhubri.                                     

 

 

 

 

(A. Chakravarty)  
                         Sessions Judge, Dhubri   
Dictated & corrected by me. 
 
 
 

(A. Chakravarty)  
   Sessions Judge, Dhubri 
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In the case of MUNINDRA GAZAMER STATE OF ASSAM, reported in  (2005) 3 

GLR 618 : (2005) 3 GLT 380,  the Hon’ble GAUHATI HIGH COURT has observed 

as follows:  

 

 ( Before : B.P. Katakey, J ) 

 9. The State of Assam issued 2 Notifications which were published in the Official 

Gazette being notifications dated 4.7.1962, 15.5.1963 making the provisions of the 

said Act Applicable in the District of Barpeta, Kamrup, Nagaon with effect from 

16.7.1962 and in respect of Cachar and Sibsagar District with effect from 1.6.1963. 

Apart from the said two notifications other notifications were also issued by the 

State of Assam in the years 1963 and 1965 making the provisions of the said Act 

Applicable in the District of Lakbimpur and United Khasi and Jaintia Hill District (now 

in the State of Meghalaya) as well as Mizo Hill District (now in the State of Mizoram) 

with effect from 16.9.1963 and 10.6.1965 respectively. 

15. In view the object for which 1958 Act was enacted and also the provisions 
contained in Section 361 of the Cr.P.C, a duty is cast on the court to record the 
special reason for not invoking the provisions of the 1958 Act or provisions of 
Section 360 of the Cr.P.C. whichever is Applicable. In the instant case, the learned 
trial court has refused to extend the benefit of 1958 Act to the petitioner without 
recording any special reason as required u/s 361 of the Cr.P.C. 

 

 


