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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.128/2010

Parties:-

Bharat Chandra Sarkar
S/O: Late Mohananda Sarkar
VILL: 2 No. Kalibari (Bornar Potti)
P.O. & P.S: Gauripur
Dist: Dhubri, Assam

..Claimant

Vs.

1.The Oriental Insurance Company Limited

Dhubri Branch

D.K. Road, Dhubri

P.O., P.S. & Dist: Dhubri, Assam

Pin-783301

2.Bablu Chandra Sarkar
S/O: Bharat Ch. Sarkar
VILL & P.O: Kherbari
P.S: Golakganj
Dist: Dhubri, Assam

3.Satyabrata Sen
S/O: Late S.C. Sen 
P.O. & P.S: Bilasipara
VILL: Bilasipara Ward No.5
Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Rajib Goswami, Member, MACT, Dhubri 

Appearance:-

Sri H.A. Khan, Advocate for the claimant

Sri B.K. Das, Advocate for OP No.1
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Date of hearing    :  14-11-2017

Date of judgment:   20-11-2017

Judgment 

This is an application filed u/s.166 of the M.V. Act, 1988 by

the claimant,  Bharat  Chandra Sarkar  claiming compensation for  the

death of his son, Mukul Chandra Sarkar in a Road Traffic Accident. 

The claimant’s case in brief is that on 29-01-2010 at about

1:15 PM on NH-31 at Salbari when the deceased Mukul Chandra Sarkar

(who shall after be referred to as deceased victim) was on his way from

Guwahati to Gauripur as passenger on the board of the bus bearing

registration No.AS-17/0982 and on the way the said bus had got into an

accident resulting in the death of the deceased victim.  According to

the claimant that his son had died due to rash and negligent manner

the said bus was being driven.  Following the accident Abhayapuri P.S.

Case No.35/10 u/s 279/337/338/304-A IPC had been registered.  The

claimant thus claims compensation to the tune of Rs. 12,00,000/- for

the death of his son in the above accident.

OP  No.1,  Oriental  Insurance  Company  Limited  had

contested the case and in its written statements inter-alia denied the

contention  raised  by  the  claimant.   The  answering  O.P.  further

contended that as documents regarding the insured were not made

available to them either by the insured as required u/s 134 (c) of the

MV Act or by the I.O. of the criminal case within 30 days of recording of

the FIR as required u/s 158 (6) of the MV Act, the answering O.P. is not

aware of any subsisting contract of insurance with the owner of the

offending vehicle as contract of insurance is subject to compliance of

section  64  VB of  Insurance  Act,  proof  of  payment  of  premium etc.

Further  the  answering  OP  claims  the  defence  of  exemption  to  pay

compensation on the proof of breach of specified conditions of policy

envisaged  in  Section  149  (2)  (a)  (i)  of  the  M.V.  Act.   Thus,  the



3

answering O.P. is not liable to indemnify the insured in the payment of

compensation to the third party.

In additional written statement filed by Oriental Insurance

Company Limited, the insurer of the offending vehicle it was contended

that the deceased Mukul Chandra Sarkar was the owner of the vehicle

at the time of the alleged occurrence.  Thus according to answering OP

deceased  being  not  the  third  party  the  claim  application  is  not

maintainable u/s 166 of the MV Act.

Now,  before addressing other  issues with regard to the

question of finding out fault liability I am inclined to address the issue

on the maintainability of the present application as the deceased was

the owner of the offending bus.  

 Now,  in  order  to  establish  his  claim  the  OP,  oriental

insurance  company  limited  had  examined  DW-1,  Suprakash  Das,

Administrative  Officer,  the  oriental  insurance  company  limited,  GTB

Road, Dhubri.  It is revealed from the evidence of DW-1 that Mukul Ch.

Sarkar was the co-owner of the vehicle No.AS-17/0982 (Bus) that had

met with an accident on 28-01-2010 and the said information had been

disclosed by the claimant in his claim petition in para-15 (A) and apart

from claim petition the claimant Bharat Chandra Sarkar in his affidavit

in  para-4  and  CW-2  Sri  Hemkanta  Sarma  had  in  their  respective

affidavit in evidence disclosed the above fact.

In his cross examination DW-1 admitted that a premium of

Rs. 125/- had been paid to the insurance company in respect of legal

liability concerning non-fare paying passengers including employees.

DW-1 denied the suggestion that the insurance company is liable to

pay the compensation for the death of the claimant’s son.  Apart from

DW-1 I have also gone through the claim petition, AIR in Form No.54,

the evidence of CW-1, the claimant cum father of the deceased victim

and CW-2 another witness and find that the deceased victim was the

owner of the offending vehicle that had met with an accident when the
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said  vehicle  had  run  into  a  tree.   Thus  it  is  established  that  the

deceased victim was the owner cum insured of the offending vehicle.

I  have  heard  learned  counsels  for  the  OP,  insurance

company as well  as  learned counsel  for  the claimant.   The learned

counsel for the claimant in the course of his submission had cited the

decision of Madhya Pradesh High Court in Smt. Sunita Lokhande and

Ors.  Vs.  The  New India  Assurance  Company  Limited  as  reported  in

2008 ACJ 921.  However, the learned counsel for the claimant failed to

convince the court that the deceased victim being the owner of the

offending vehicle can be treated or deemed to be treated third party as

in the conclusion part in para-12 the High Court in deciding whether

own damage would cover the damage to the person of the owner or it

is confined to the properties of the vehicle owner had related the law

laid down in Dhanraj Vs. New India Assurance Company Limited and

Another  which  is  discussed below as  the  said  decision  of  the Apex

Court has also been cited by the learned counsel for the OP, insurance

company.  

 The  learned  advocate  for  the  OP,  insurance  company

contended that the owner being the insured cannot be the recipient of

compensation since he is not third party for the purpose of Section 147

that does not require insurance company to assume risk for the death

or  bodily  injury  to  the  owner  of  the  vehicle.   In  support  of  his

contention the learned advocate for the OP, insurance company had

put reliance on the decision of Supreme Court of India as reported in

2005 ACJ 1 SC in Dhanraj Vs. New India Assurance Company Limited

and Another wherein it was held by the Apex Court as such in para-7

“We have seen the policy.  It is a comprehensive policy.  The question

that arises is whether a comprehensive policy would cover the risk of

injury  to  the  owner  of  the  vehicle  also.   Section  147 of  the  Motor

Vehicles Act, 1988, reads as follows:
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“147. Requirements of policies and limits of liability --- (1)

In order to comply with the requirements of this Chapter, a policy of

insurance must be a policy which---

(a) is issued by a person who is an authorized insurers;

and 
(b) insures the person or classes of person s specified in

the policy to the extent specified in sub-section (2)----
(i) against any liability which may be incurred by him

in respect of the death of or bodily injury to any

person,  including  owner  of  the  goods  or  his

authorised representative carried in the vehicle or

damage to any property of a third party caused by

or arising out of the use of the vehicle in a public

place;
(ii) against  the  death  of  or  bodily  injury  to  any

passenger of a public service vehicle caused by or

arising  out  of  the  use  of  the  vehicle  in  a  public

place:

Provided that a policy shall not be required----

(i) to cover liability in respect of the death, arising out

of  and  in  the  course  of  his  employment,  of  the

employee of a person insured by the policy or in

respect  of  bodily  injury  sustained  by  such  an

employee arising out of  and in the course of  his

employment other than a liability arising under the

Women’s  Compensation  Act,  1923 (8  of  1923)  in

respect of the death of, or bodily injury to, any such

employee ----
(a) engaged in driving the vehicle, or 
(b) if it is a public service vehicle engaged as a conductor

of the vehicle or in examining tickets on the vehicle, or
(c) if it is a goods carriage, being carried in the vehicle, or 
(ii) to cover any contractual liability.
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Explanation. ------- For the removal of doubts, it is hereby

declared that the death of or bodily injury to any person

or  damage  to  any  property  of  a  third  party  shall  be

deemed to have been caused by or to have arisen out of,

the use of a vehicle in a public place notwithstanding that

the person who is death or injured or the property which is

damaged was  not  in  a  public  place at  the time of  the

accident, it the act or omission which led to the accident

occurred in a public place.

(2) Subject to the proviso to sub-section (1), a policy of

insurance referred to in sub-section (1),  shall  cover any

liability  incurred  in  respect  of  any  accident,  up  to  the

following limits, namely ---

(a) save as provided in clause (b), the amount of liability

incurred;

(b) in respect of damage to any property of a third party,

a limit of rupees six thousand:

Provided  that  any  policy  of  insurance  issued  with  any

limited  liability  and  in  force,  immediately  before  the

commencement of this Act, shall continue to be effective

for a period of four months after such commencement or

till the date of expiry of such policy whichever is earlier.

8. Thus, an insurance policy covers the liability incurred

by the insured in respect of death of or bodily injury to

any  person  (including  an  owner  of  the  goods  or  his

authorised  representative)  carried  in  the  vehicle  or

damage to  any  property  of  a  third  party  caused by  or

arising out of the use of the vehicle.  Section 147 does not

require an insurance company to assume risk for death or

bodily injury to the owner of the vehicle.



7

I  am  inclined  to  agree  with  learned  counsel  for  the

insurance company and the law laid down in the decision above with

regard  to  Section  147  of  the  MV Act,  1988.   Further  in  the  above

decision in para-9 the Hon’ble Supreme Court had also discussed the

law laid  down in  its  earlier  decision  in Oriental  Insurance Company

Limited Vs. Sunita Rathi as reported in 1998 ACJ 121 (SC) wherein it

was held that the liability of  the insurance company is  only for the

purpose of indemnifying the insured against liabilities incurred towards

third person or in respect of damages of property.   Thus where the

insured, i.e., and owner of the vehicle has no liability to a third party

the insurance company has no liability also.

This being the position I am not inclined to entertain the

claim petition filed u/s 166 of the MV Act, 1988 by the father of the

deceased victim, Mukul Chandra Sarkar who was one of the owners of

the offending vehicle and same is rejected not being maintainable u/s

166 of the MV Act.

  ORDER 

In  the  result,  claim  petition  is  dismissed  not  being

maintainable u/s 166 of the MV Act, 1988.

Dictated & corrected by me 

 Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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