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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.308/2005

Parties:-

Sri Rishikesh Roy @ Hrishikesh Roy
S/O: Late Ramchandra Roy
VILL: Santinagar, Ward No.13
P.S. & Dist: Dhubri, Assam   ..Claimant

Vs.

1.Sri Purna Chandra Debnath

(Owner of the Bus No.AS-17/4664)

2.Sri Naren Das
(Owner of the Bus No.AS-17/1006)

3.The New India Assurance Company Limited
Divisional Officer, Bongaigaon

4.The National Insurance Company Limited
Dhubri Branch
D.K. Road, Dhubri, Assam ..Opp.

Parties 

Present: - Sri Rajib Goswami, Member, MACT, Dhubri 

Appearance:-

Sri A.Q. Ahmed, Advocate for the claimant

Smt. Prabha Jain, Advocate for OP No.3

Sri S.K. Das, Advocate for OP No.4

Date of hearing    :  02-11-2017

Date of judgment:   13-11-2017

Judgment 
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This is an application filed u/s.166 of the M.V. Act, 1988 by

the  claimant,  Sri  Rishikesh  Roy  @  Hrishikesh  Roy  claiming

compensation  for  the  injuries  sustained  by  him  in  a  Road  Traffic

Accident. 

The  claimant’s  case  in  brief  is  that  on  29-05-2005  at

around 8:30 AM at No.2 Police Point,  Dhubri Town under Dhubri P.S.

while he was about to board the bus No.AS-17/1006, a Canter Turbo

bearing registration No.AS-17/4664 had hit the claimant.  As a result

the claimant had sustained injuries comprising fracture of left clavicle,

lacerated injury on the left arm, neck, etc.  He had spent a sum of Rs.

20,000/- on his treatment but he could not produce expense vouchers

to the tune of Rs. 20,000/- in the case.  He claims Rs. 2,50,000/- in

compensation.

Naren Ch. Das, owner of the bus No.AS-17/1006 involved

in the accident did not contest the case.  The case proceeded ex-parte

against him.

OP No.1, the owner of the vehicle No.AS-17/4664 in his

written  statement  apart  from  having  claimed  about  the  amount  of

compensation claimed by the claimant being excessive had pleaded

that his vehicle had been insured with New India Assurance Company

Limited  with  policy  No.530201/31/05/00094  with  validity  period

commencing on 08-04-2005 and extending up to 07-04-2006.  Thus the

answering OP contended that liability if any, with regard to payment of

compensation to the third party has to be borne by the insurer.

OP  No.3,  New  India  Assurance  Company  Limited,

Bongaigaon,  the  insurer  of  vehicle  No.AS-17/4664  and  the  National

Insurance  Company  Limited,  insurer  of  the  bus  No.AS-17/1006  had

submitted their respective written statements in the case.  Answering

Ops  in  their  respective  written  statements  inter-alia  denied  the

contention raised by the claimant and contended that as documents

regarding the insured were not made available to them either by the

insured as required u/s 134 (c)  of  the MV Act  or by the I.O.  of  the
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criminal case within 30 days of recording of the FIR as required u/s 158

(6) of the MV Act, the answering O.P. is not aware of any subsisting

contract  of  insurance  with  the  owner  of  the  offending  vehicle  as

contract  of  insurance  is  subject  to  compliance  of  section  64  VB  of

Insurance  Act,  proof  of  payment  of  premium  etc.   Further,  the

answering OP claims protection u/s 170 of the MV Act and the defence

of exemption on the proof of breach of specified conditions of policy

envisaged in Section 147 and 149 (2) (a) (i) of the M.V. Act.  Thus, the

answering O.P. is not liable to indemnify the insured in the payment of

compensation to the third party.

Upon above pleadings following issues were framed:

1 Whether  the  accident  had  taken  place  due  to  rash

negligent driving of the drivers of vehicles No.AS-17-

4664 and AS-17/1006 and the claimant had sustained

injuries in the said accident?
2 Whether New India Assurance Company Limited and

National  Insurance  Company  Limited  are  insurers  of

vehicles NO.AS-17/4664 and AS-17/1006 respectively

at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

During the course of the enquiry, the claimant examined

himself as his sole witness.  Ops did not adduce any evidence. 

I  have  heard  Sri  A.Q.  Ahmed,  learned  counsel  for  the

claimant, Smt. Prabha Jain, learned counsel for OP No.3 and Sri S.K.

Das, learned counsel for OP No.4. 

I  have  also  carefully  gone  through  the  case  record

including the evidence, both oral and documentary. 

DECISION AND REASONS THEREOF
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ISSUE NO. 1 AND 2 :  Both these issues are taken up

together as both these issues are inter-related.

CW-1, Rishikesh Roy @ Hrishikesh Roy, the injured in his

evidence  reiterated  to  vehicle  bearing  registration  No.AS-17/4664

striking at him when he tried to board the bus No.AS-17/1006 at No.2

Police  Point  on  GTB  Roan  on  29-05-2005.   CW-1  further  deposed

regarding registration of Dhubri  P.S.  Case No.199/2005 following the

accident  and  the  charge  sheet  was  filed  against  the  driver  of  the

offending vehicle.   CW-1 claimed to have spent Rs.  20,000/-  on his

treatment.  CW-1 had exhibited following documents in his evidence:

AIR in Form No.54, certified copy of the FIR, certified copy of the MVI

report of vehicle No.AS-17/1006, certified copy of MVI report of vehicle

No.AS-17/4664, certified copy of Police requisition to Superintendent of

Dhubri Civil Hospital, certified copy of Seizure Lists, certified copy of

the Injury Report, certified copy of the Charge Sheet, Discharge Slip of

Dhubri Civil Hospital, X-Ray plate cash memos for Rs. 450/-.  Ext-1 to 7

and ext-9 to 17 are those documents.  According to CW-1 the vehicle

No.AS-17/1006 was insured with National Insurance Company Limited,

Dhubri Branch and the vehicle No.AS-17/4664 was insured with New

India Assurance Company Limited.

In  his  cross  examination  by  New  India  Assurance

Company Limited, OP No.3 CW-1 had reiterated to involvement of two

passenger vehicles in the accident.  CW-1 denied the suggestion that

he did not receive any fracture injury.  He also denied the suggestion

that the insured vehicle of New India Assurance Company Limited did

not have a valid and effective driving license.

In his cross examination by National Insurance Company

Limited CW-1 admitted with regard to the bus he was about to board

not being the cause of the accident.  The driver of the vehicle that had

hit him had been charge sheeted in the case.

Now,  though  CW-1  claimed  in  his  evidence  that  both

above  passenger  vehicles  had  been  involved  in  the  case  but  he
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attributed the cause of accident in which he had sustained injuries to

the rash and negligent manner the vehicle bearing registration No.AS-

17/4664 that had hit him, was being driven at the relevant point of

time.  He admitted to the bus bearing registration No.AS-17/1006 upon

which he was about to board as passenger not being the cause of the

accident.  The Charge Sheet,  ext-10 also reveals a prima facie case

with regard to the accused Ganesh Mahato, the driver of the vehicle

No.AS-17/4664 being rash and negligent.  Thus it is evident that the

accident in  which the claimant had sustained injuries did not  result

from the composite negligence of the drivers of both vehicles but it is

established  that  the  accident  had  been  caused  due  to  rash  and

negligent manner the vehicle No.AS-17/4664 that had hit the claimant

was being driven.  Issue No.1 is accordingly decided in favour of the

claimant.

Coming to issue No.2,  it  is already established that the

offending vehicle  No.AS-17/4664 had been the cause of  accident  in

which the claimant had sustained injuries.  Thus it is required to be

established whether the said vehicle had been protected with a valid

and effective insurance policy.  Ext-6, the Seizure List reveals that the

offending  vehicle,  a  Tata  LP  407  bus  bearing  registration  No.AS-

17/4664 had been insured with New India Assurance Company Limited

with  policy  No.530201/31/05/00094  and  on  the  day  of  the  alleged

occurrence  the  insurance  policy  cover  in  respect  of  the  offending

vehicle had been valid.  The OP, Insurance Company did not adduce

any evidence in rebuttal and as such I  am inclined to hold that the

vehicle  No.AS-17/4664  was  insured  on  the  day  of  the  alleged

occurrence.  The issue No.2 is decided accordingly. 

ISSUE NO. 3 AND 4 :  Both these issues are taken up

together as both these issues aim at the same objective, relief. 

Now, coming to assessment of just compensation I come

to ext-4, the Discharge Slip of Dhubri Civil Hospital, Dhubri reveals that

the claimant Hrishikesh Roy had undergone treatment at Dhubri Civil
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Hospital from 29-05-2005 to 02-06-2005.  The discharge slip does not

specify injuries received by the claimant.  However ext-12, the X-Ray

report shows that the doctor suspected fracture of left clavicle.  Apart

from ext-11 and 12 I do not find any medical documents on record in

support of the claim of the claimant.  Thus in consideration of report in

ext-12 and accompanying X-Ray plates which had been done on the

day of the accident I am inclined to hold in view of the X-Ray report

that the claimant had received grievous injury.  However, there is no

medical report on record with regard to claimant requiring continuous

treatment  or  any  indication  of  disability  suffered  as  a  result  of  the

injuries received.  Thus I am inclined to allow a sum of Rs. 20,000/- on

the head of pain and sufferings, the injury, fracture of clavicle being

grievous  in  nature  and  Rs.  450/-  on  the  expenditure  incurred  on

medical treatment since the claimant had produced a cash memo of

Rs.  450/-,  paid for X-Ray done.  I  see no possibility of  the claimant

being deprived of his daily activities as a result of the injuries sustained

and as such I am not inclined to allow any compensation for loss of

income during treatment. 

Since  it  is  established  that  the  accident  in  which  the

claimant  received  his  injuries  had  been  caused  due  to  rash  and

negligent  manner the bus No.AS-17/4664 was being driven and the

validity of the insurance policy cover in respect of the said vehicle not

being the issue as is evident from issue No.2 I am inclined to hold that

New India Assurance Company Limited, the insurer of the offending

vehicle  is  liable  to  indemnify  the  insured  for  the  payment  of

compensation to the third party.

  ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

20,000/-  + Rs.  450/-  = Rs.  20,450/-  (Rupees Twenty Thousand Four

Hundred Fifty) only to the claimant payable by OP No.3, M/s New India

Assurance Company Limited through an account payee cheque.  An
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interest  at  the  rate  of  6%  per  annum  is  allowed  on  the  total

compensation from the date of filing of claim petition i.e. 02-08-2005.

Dictated & corrected by me 

 Member, MACT, Dhubri. Member, MACT, Dhubri.

APPENDIX 

     MAC No.308/2005

Claimant’s witness : CW-1 Rishikesh Roy @ Hrishikesh Roy

 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 Certified copy of FIR

Ext-3 & 4 Certified copy of MVI Reports

Ext-5 Certified copy of Police Requisition

Ext-6 & 7 Certified cop of Seizure Lists

Ext-8 Certified copy of Bail Bond of driver

Ext-9 Certified copy of MVI Report

Ext-10 Certified copy of Charge Sheet

Ext-11 Discharge Slip of Dhubri Civil Hospital

Ext-12 X-Ray Report

Ext-13 to 16 X-Ray Plates

Ext-17 Cash Memo



8

   Member: MACT: Dhubri. 


