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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.133/2016

Parties:-

Promila Bala Roy
W/O: Late Rajendra Nath Sarkar
VILL: Lakhimari Part-III
P.S: Golakganj
Dist: Dhubri, Assam 

..Claimant

Vs.

1.Sahinur Khan 

S/O: Late Abdul Adut Khan
VILL: East Tiamari
P.O. & P.S: Gauripur
Dist: Dhubri, Assam
(Owner of the Truck)

2.Inamul Khan
S/O: Late Odut Khan
VILL: East Tiamari
P.O. & P.S: Gauripur
Dist: Dhubri, Assam
(Driver of the Truck)

3.The United India Insurance Company Limited
Branch Office, Dhubri
G.T.B. Road, Dhubri
P.O., P.S. & Dist: Dhubri, Assam
(Insurer of the Truck) ..Opp.

Parties 

Present: - Sri Rajib Goswami, Member, MACT, Dhubri 

Appearance:-

Sri Sudhaman Ch. Roy, Advocate for the claimant

Sri S.P. Chakrabory, Advocate for OP No.3

Date of hearing    :  22-09-2017
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Date of judgment:   07-10-2017

Judgment 

This is an application filed u/s.166 of the M.V. Act, 1988 by

the claimant, Promila Bala Roy claiming compensation for the death of

her husband in a Road Traffic Accident. 

The claimant’s case in brief is that on 28-10-2015 at about

11:45 AM the claimant’s husband was on his way from Pastarghat to

Dhubri on NH-31.  On the way near Bisondai Gram Panchayat Office on

NH-31 a Truck bearing registration No.AS-17/1745 had struck the motor

cycle  her  husband  was  riding  at  the  relevant  point  of  time.   Her

husband had died on the spot as a result of injuries sustained by him in

the accident. The claimant claims Rs. 20,00,000/- in compensation.

OP No.1, 2 and OP No.3, the owner, driver and insurer of

the offending Truck respectively had submitted written statements.  In

their joint written statement OP No.1 and 2 had pleaded that answering

OP No.2 who was the driver of the vehicle involved in the accident had

a  valid  and  effective  driving  license  to  drive  the  vehicle.   Further

answering Ops claimed that the vehicle involved in the accident was

insured  with  United  India  Insurance  Company  Limited  with  policy

No.1306033114P110939746 and the  said  insurance  cover  had  been

valid up to 21-03-2016, covering the period of accident.

OP No.3, the insurer of the offending vehicle contended

that it is not liable to pay the compensation to the third party as there

had been violation of specified conditions of policy, the driver did not

drive  with  a  valid  and  effective  license.   Further  the  answering  OP

claimed that the accident in which the husband of the claimant had

died had been caused due to negligence of the deceased victim. The

answering  OP  contended  further  that  all  documents  regarding  the

insured were not made available to the answering OP by the I.O. of the

criminal case as required to be sent within 30 days of recording of the

FIR under section 156(8) of M.V. Act and as such the answering O.P. is
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not aware of any subsisting contract of insurance with the owner of the

offending vehicle as contract of insurance is subject to compliance of

section  64  VB of  Insurance  Act,  proof  of  payment  of  premium etc.

Further  the  answering  O.P.  claims  protection  of  exemption  to  pay

compensation on the ground of breach of specified conditions of policy

as envisaged in Section 149 (2) (a) (i) of the M.V. Act as the driver of

the insured truck did not have valid and effective license at the time of

the alleged occurrence and the said vehicle was being driven on the

road  without  the  permit.  Thus,  the  answering  O.P.  is  not  liable  to

indemnify the insured in  the payment of  compensation to the third

party.

Upon above pleadings following issues were framed:

1 Whether  the  accident  had  taken  place  due  to  rash

negligent driving of the vehicle No.AS-17/1745 (Truck)

and the husband of the claimant had died in the said

accident?
2 Whether the offending vehicle was insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

During the course of the enquiry, the claimant examined

herself  and  two  other  witnesses.   OP  No.3  did  not  adduce  any

evidence. 

I have heard Sri Sudhaman Ch. Roy, learned counsel for

the claimant and Sri S.P. Chakraborty, learned counsel for OP No.3. 

I  have  also  carefully  gone  through  the  case  record

including the evidence, both oral and documentary. 

DECISION AND REASONS THEREOF
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ISSUE NO. 1 AND 2 :  Both these issues are taken up

together as both these issues are inter-related. 

Now,  this  petition  being  u/s  166  of  the  MV  Act  it  is

incumbent on the claimant to prove the fault liability and in this regard

the claimant as CW-1 apart from attributing the cause of accident on

28-10-2015 in which her husband had died to the rash and negligent

manner the truck bearing registration No.AS-17/1745 was being driven

though it was a head on collision between both vehicles.  According to

CW-1  followign  the  accident  Golakganj  P.S.  Case  No.766/15  u/s

279/304-A/427  IPC  had  been  registered  against  the  driver  of  the

offending Truck and later Charge Sheet in the case was filed against

him.  Her husband was a Tax Collector under Dhubri Zila Parishad and

used to earn Rs.  4,500/-  per  month.   She claims Rs.  20,00,000/-  in

compensation.  CW-1 had produced following documents: AIR in Form

No.54, Pay Certificate issued by Zila Parishad, Dhubri, certified copy of

FIR, certified copy of the Seizure List, Certified copy of the MVI Report,

Certified copy of the Charge Sheet, certified copy of the Post Mortem

Report.  Ext-1 to 7 are those documents.

In her cross examination PW-1 admitted not having seen

the occurrence but reiterated to her husband earning Rs. 4,500/- per

month before his death.  PW-1 denied the suggestion that she had not

told the truth in the court.

CW-2, Subhash Ch. Prodhani, an eye witness had seen a

Truck  bearing  registration  No.AS-17/1745  getting  into  a  head  on

collision with a motor cycle and he had seen Rajendra Nath Sarkar

riding the said motor cycle.  According to CW-2 Rajendra Nath Sarkar

was taken to Dhubri Civil Hospital where he was declared death.

In his cross examination CW-2 stated being a resident of

village Bisondai  Part-I  and claims to have been present at  his  shop

which is located opposite the place of occurrence.  According to CW-2

the deceased was a Tax Collector.  PW-2 denied the suggestion that the

accident had taken place due to fault of deceased victim.
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PW-3, Isfakur Rahman Sarkar had proved ext-10, advice

slip of Chief Executive Officer of Zila Parishad to the Bank for crediting

the pay of employees of Zila Parishad, Dhubri  in to their respective

salary accounts.  The name of the husband of the claimant appears at

serial No.184 of ext-10 and he is shown to have received Rs. 13,500/-,

pay for the month of January, February and March, 2015.  Ext-2 is the

salary  certificate  issued  by  Chief  Executive  Officer,  Zila  Parishad,

Dhubri showing the claimant’s deceased husband receiving Rs. 4,500/-

per month in his pay at the time of his death.

In his cross examination PW-3 stated about the issue of

ext-2,  salary  certificate  on  the  application  filed  by  the  claimant.

According to PW-3 Rejendra Nath Sarkar had been an employee of Zila

Parishad since 1993.  He was a casual worker.

Now, from the evidence of CW-2 it is quite evident that

the accident in which the claimant's husband had died is attributable to

the rash and negligent manner, the offending Truck was being driven

at the relevant point of time.  Apart from the evidence of CW-2 who

was an eye witness, the Charge Sheet, ext-6, filed against the driver of

the  offending  vehicle  put  an  added  impetus  to  the  fact  that  the

accident in which the husband of the claimant had died is attributable

to  the  rash  and  negligent  manner  the  offending  vehicle  was  being

driven.   No  rebuttal  evidence  has  been adduced by  the  OP in  this

regard.  Thus the issue No.1 is accordingly decided in favour of the

claimant.

Now,  coming  to  issue  No.2,  ext-1  AIR  in  Form  No.54

reveals that the Truck bearing registration No.AS-17/1745 was insured

with  United  India  Insurance  Company  Limited,  GTB  Road,  Dhubri

Branch with policy No.1306033114P110939746.  It further reveals that

the policy cover is shown valid up to 21-03-2016, covering the period

of  accident.   No  rebuttal  evidence  had  been  adduced  by  the  OP,

Insurance Company disputing the validity of the insurance policy and
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accordingly I am inclined to hold that the offending vehicle had a valid

and effective insurance coverage on the day of the alleged occurrence.

ISSUE NO. 3 AND 4 :  Both these issues are taken up

together as both these issues aim at the same objective, relief. 

Now, coming to the evaluation of just compensation I am

inclined to hold ext-2 proved by PW-3 above to be a reliable piece of

document in  proof  of  the  claim of  the claimant  about  her  husband

drawing  Rs.  4,500/-  per  month  in  pay  as  Tax  Collector  of  the  Zila

Parishad since it had been issued by the CEO, Zila Parishad, Dhubri, the

DDO of the said office.

Coming to the age of the deceased victim at the time of

his death, the claimant has not produced any certificate of age of the

deceased victim except of her verbal testimony that her husband was

45 years old at time of his death.  Thus I am inclined to rely upon the

age  mentioned  in  the  post  mortem report,  ext-7  i.e.  45  years  old.

According to CW-1 they did not have any children on the day of the

alleged  occurrence.   The  deceased  victim  had  left  behind  one

dependent.

Now, as per the guidelines of our Hon’ble Supreme Court

in  Sarla  Verma Vs.  Delhi  Transport  Corporation  Limited,  1/3rd of  the

monthly income of the deceased is to be deducted in consideration

that deceased had left behind his wife as sole dependent. The mother

having predeceased the victim. However, in Sarla Verma in addition to

the monthly income towards future prospect was not contemplated for

victims who did not have regular job.  This view has been altered in the

decision of Rajesh Vs. Rajbir Singh and Others where the Apex Court

had  allowed  compensation  towards  future  prospect  of  the  victim

disregard of the requirement whether the victim had regular job or he

was a daily wage earner.   Thus apart from 1/3rd deduction from the

monthly income another 30% is to be added towards future prospect

since the victim was 45 years at the time of his death.
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 Now, coming to ascertaining the loss of dependency per

month, it is (Rs. 4,500/- + 30% of Rs. 4,500/-) – 1/3rd of the Rs. 5,850/-

= Rs. 3,900/-.  Loss of dependency per annum comes to Rs. 3,900/- X

12 = Rs. 46,800/-. Coming to total loss of dependency it is Rs. 46,800/-

X  14  (applicable  multiplier  as  per  Sarla  Verma  Vs.  Delhi  Transport

Corporation Limited, the age of the victim being 45 years on the day of

the alleged occurrence) = Rs. 6,55,200/-.  In addition I am inclined to

allow Rs. 25,000/- on the head of funeral expenses and Rs. 1,00,000/-

on the head of loss of consortium.

  ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

6,55,200/- + Rs. 25,000/- + Rs. 1,00,000/- = Rs. 7,80,200/- (Rupees

Seven  Lakhs  Eighty  Thousand  Two  Hundred)  only  to  the  claimant

payable  by  OP  No.3,  M/s  United  India  Insurance  Company  Limited

through an account payee cheque.  An interest at the rate of 9% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 19-05-2016.

Dictated & corrected by me 

 Member, MACT, Dhubri. Member, MACT, Dhubri.
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APPENDIX 

     MAC No.133/2016

Claimant’s witness : PW-1 Promila Bala Roy

  PW-2 Subhash Ch. Prodhani

  PW-3 Isfaqur Rahman Sarkar

 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 Pay  Certificate  issued  by  CEO,  Zila

Parishad

Ext-3 Certified copy of FIR

Ext-4 Certified copy of Seizure List

Ext-5 Certified copy of MVI Report

Ext-6 Certified copy of Charge Sheet

Ext-7 Certified copy of Post Mortem Report

   Member: MACT: Dhubri. 


