
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:-   Smti S. Bhuyan, AJS 

  Additional Session Judge, Bilasipara 

Session Case No- 143 of 11 

u/s 387/34 I.P.C r/w section 10/13 U.A ( P) Act  

STATE 

Versus 

1. Giasuddin Sk. 

2. Nayan Kalita 

3. Nipon Das 

                              Accused persons 

(Committed by Sri N.S. Deori, then learned SDJM (M) Bilasipara in GR (BLP) case 

No- 04/05 u/s 120(B)/287/506/34 I.P.C. r/w section 10/13 U.A. (P) Act) 
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For the state:- Mr. T. Kr. Bhattacharya, Addl. P. P 

For the accused:- Mr  N.I. Choudhury & Mr Sk. Md. Shahjahan, Advocate. 
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Date of commitment            :-   10-05-11 

Date of Framing charge          :-   07-12-11 
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         31-03-16, 03-11-16, 08-02-18,  

Statement of accused recorded on  :-  22-02-18 

Date of Argument                       :-   08-03-18 

Judgment delivered                 :-   22-03-18 
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JUDGMENT 

Prosecution Case 

1. Prosecution case in brief is that on 20-12-04 while informant was not 

present at his home, one unknown person came to informant's house and handed 

over one demand letter of Rs. 6,00,000/- ( Rs. Six Lakh) of ULFA  to his employee 

Shankar Ray.  Again on 02-01-05 calling from phone number 953664/262302 

demanded previous extorted money from him.  Thereafter on inquiry informant 

came to know that one Nayan Kalita of village- Udmari under Bilasipara PS along 

with another person called him from one Chapar PS  PCO. Again on 04-01-05 at 

about 08.30 am and at about 6.30 pm from phone no. 953667/284130 informant 

was asked for  earlier demanded money and threatened him to kill if he did not 

pay the demanded money within one day and  about 4/5 days also  from phone 

no. 953667/217631 informant was asked for earlier demanded money. To this fact 

informant Mal Chand Lalani lodged the ejahar before the O/C Bilasipara PS. 

 

Investigation 

2. Officer-in-charge of Bilasipara police station on receiving the ejahar from 

informant Mal Chand Lalani registered a police case vide no Bilasipara police case 

No. 04/05 under section 120(B)/387/506/34 I.P.C. r/w section 10/13 U.A.(P) Act 

and TSI D. Saikia was entrusted to conduct the investigation of the case and after 

completion of investigation IO submitted charge sheet against the accused persons 

named herein above u/s 120(B)/387/506/34 I.P.C. r/w section 10/13 U.A.(P) Act . 

Committal 

3. On receipt of the charge sheet, then Ld. SDJM (M) Bilasipara, took 

cognizance and after furnishing necessary copies to accused persons committed 

the case before the Learned. Sessions Judge, Dhubri for trial. 

Charge 

4. Ld. Session Judge, Dhubri after hearing learned counsel for both sides and 

perusal of material on record framed charge u/s 387/34 I.P.C. r/w section 10/13 

U.A. (P) Act against the accused persons Giasuddin Sk., Nayan Kalita and Nipon 

Das and when charges read over and explained to the accused persons, they 

pleaded not guilty and claimed to be tried. After framing of charges, Learned 

Session Judge, Dhubri made over the case to this court for trial.  
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Trial 

5. In order to prove the prosecution charges against the accused persons, 

prosecution adduce evidence of all together 16 number of witnesses and exhibited 

6 no of documents. PW-1 Mal Chand Lalani, PW-2  Sankar Roy, PW-3 Atul Das, 

PW-4 Md. Tayeb Sk, PW-5 Punam Chand Bothra , PW-6 Shah Jalil Ahmed , PW-7 

Musab Ali Ahmed , PW-8 SI Troilakya Borah, PW-9 Lakhi Kanta Nath, PW-10 Babul 

Ch. Kalita, PW-11 Dipen Saikia, PW-12 Jagadish Sarma, PW-13 Trishna Gogoi , 

PW-14 Bishnu Charan Karmakar,PW-15 SI Dharanidhar Tamuly and PW-16 

Inspector Ashok Kumar Dutta. Ext-1 Ejahar, Ext-2 Seizure list, Ext-3 Seizure list, 

Ext-4 Seizure list, Ext-5 forwarding letter to FSL, Ext-5 Charge sheet, Ext -6 

Prosecution sanction. After closure of the prosecution evidence, statement of the 

accused persons recorded u/s 313 Cr.P.C. Accused persons plea is total denial, 

however declined to adduced evidence in support of the plea of denial. 

6.                         POINTS FOR DETERMINATION:- 

 

i) Whether accused persons in furtherance of common intention on 

20-12-04 , 02-01-05 and 04-01-05 at Bilasipara ward no. 8  intentionally 

put fear  to complainant Malchand Lalani and his employee  Sankar Roy in 

committing extortion of money Rs. 6,00,000/-  and dishonestly induced 

them to deliver the said money to accused persons? 

ii) Whether accused persons in furtherance of common intention on 

20-12-04, 02-01-05 and 04-01-05 at Bilasipara ward no. 8 were being 

members of banned organization ULFA? 

iii) Whether  accused persons  in furtherance of common intention on 

20-12-04 , 02-01-05 and 04-01-05 at Bilasipara ward no. 8 abated, advised 

or incited the commission of unlawful activities in order to collect or extort 

from the informant  and other persons on behalf of banned organization 

ULFA? 

ARGUMENT 

7.  It has been argued by Ld. Addl. P.P evidence of informant along with the 

evidence of other PWs and seized telephone set from the hose of accused Nayan 

Kalita and M.ext-4 (a) establish the prosecution case that accused Nayan Kalita 

made demand call to informant and he collected money for banned organization 

and prosecution case against the accused person established.  

8. Learned counsel for the accused Mr. SK. Shahjahan submitted that though 

prosecution adduced evidence of 16 number of witness but their piece of evidence 

failed to bring home prosecution charges against the accused beyond all 
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reasonable doubt. It is stated by PW-1 that accused Nayan Kalita demanded money 

in the name of ULFA and made telephonic call to him but handwriting on the 

demand letter not proved that it was written by Nayan Kalita and call were made 

by Nayan and seizure telephone set does not establish that accused Nayan Kalita 

made those call from seized telephone. He further submitted that only one call 

made from seized telephone but prosecution allegation is that all together 6 call 

were made and therefore, prosecution must bring chain of connection that all the 

six call were made by accused Nayan but prosecution miserably failed to do so. He 

argued demand letter was issued by one Bijay but investigating officer not made 

him as accused of the case and prosecution also failed to establish the fact that 

accused Nayan carries letter from Bijay member of ULFA organization and handed 

over the same to the clerk of informant and PW-2 did not identify the accused 

Nayan as well as others as carriers of the letters and though prosecution made 

allegation that call was made from 5 different phone and one PCO total 6 but 

seized only 1 telephone set from the house of Nayan and that was not in the name 

of accused Nayan and that also not proved the prosecution evidence that Nayan 

made call to the informant and made any demand. He further submitted informant 

lodged ejahar not immediately after receiving of  demand letter but when police 

arrested the accused he lodged the ejahar and therefore, the ejahar itself caste 

doubt and whole prosecution case is based on doubt and hence prosecution case 

not proved against the accused Nayan Kalita and other accused. 

9. Learned defence counsel Mr. N.I. Choudhury appearing for the accused 

persons submitted that the signature that were sent to Forensic laboratory were 

not exhibited by the prosecution and expert not examined which caste doubt 

regarding the genuineness of the allegation made by the prosecution against the 

accused. He further lamented that PW-3 did not heard conversation that was took 

place between caller and receiver and Abdul Rezzak who made call to the PCO as 

per evidence of PW-13 Trishna Gogoi is not examined by the prosecution and their 

piece of evidence shown that all of them hatch conspiracy against the accused and 

therefore there is no material to establish the prosecution charge against the 

accused. He further submitted that PW-3 does not disclose the name of accused 

person and evidence of PW-11 does not shown whether ID caller of the seized 

phone shown number of the Nayan and whether that was operational at that time 

and PW-1 not disclosed how he came to know about the name of accused Nayan 

Kalita and PW-5 who spend whole day with accused Nayan did not made statement 

in his evidence that accused Nayan made demand call and his evidence does not 

bring any incriminating material against the accused persons evidence of the PWs 
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were appears to be ambiguous and therefore not acceptable and believable piece 

of evidence. He further contended that in a criminal case prosecution has to prove 

the case against the accused beyond all reasonable doubt but here in this case 

prosecution made out a mathematical hypotheses and evidence on record shown 

that one and another witness made out a new story which does not connect with 

each other and therefore their evidence not acceptable and reliable and accused 

entitle acquittal.   

 

PROSECUTION EVIDENCE 

 

10. Evidence of PW-1 Mal Chand Lalani is that he knows accused Nayan Kalita 

but does not know remaining accused persons. He deposed before 15 days of the 

incident some person gave him an envelope containing demand letter of ₹.  

6,00,000/- and the said letter was purported to be written by the battalion no. 709 

of banned organization ULFA. He deposed after receiving of said letter he informed 

the matter to Bilasipara PS. He deposed again he received one phone call from 

Chapar PCO and he came to know that  caller was accused Nayan Kalita and 

accused Nayan Kalita rang him up from his land line to his house thereafter he 

lodged the ejahar vide Ext 1 and police arrested the accused Nayan Kalita. He 

further deposed during investigation police seized the demand note vide Ext 2 

wherein he put his signature vide Ext 2(1). In cross he stated he was not present 

when letter was given to his shop and he found the letter in an open state and he 

cannot say the contents of demand letter. He stated he cannot re call who was the 

signatory of the demand note. He stated he received two calls one day in his mobile 

and on another day on his land line and came to know about accused Nayan after 

his arrest by police.  He stated he came to know from the owner of PCO namely 

Robi Gogoi that Nayan Kalita rang him up from a PCO. He stated he did not meet 

Rabi Gogoi personally but telephonic conversation took place between them. He 

stated he cannot say where the house of accused Nayan Kalita is situated and his 

father’s name and Robi Gogoi did not tell him the father’s name of Nayan Kalita. 

He further stated he does not know whether accused Nayan Kalita was a member 

of a banned organization or not. 

11. Evidence of PW-2  Sankar Roy is that on 20-12-04 while he was working in 

the private firm of Malchand Lalani at Bilasipara town W/N-8, then on that day at 

about 11/ 11.30 am two youths came and handed over one letter asking him to 

hand over the same to the proprietor of the firm. Accordingly he handed over the 

letter to proprietor. He further deposed he opened the Lefafa and gone through 
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the letter and found that said letter was written by ULFA outfit and they demanded 

₹ 6,00,000/- from the proprietor of the firm namely Malchand Lalani and accused 

persons were those youths. In cross he denied the fact that he did not tell before 

the IO that two youths came to the aforesaid private firm. He stated he did not 

find the Lefafa with letter before court while adducing his evidence before court.  

12. Evidence of PW-3 Atul Das is that in the year 2011 he was called to 

Bilasipara PS and police obtained his signature in the Ext 3 seizure list vide Ext 

3(1).  He deposed police personnel seized one handset of land phone which was 

brought from the house of accused. In cross he stated he put his signature on a 

white blank paper and he put his signature on being asked by police personnel. 

13. Evidence of PW-4 Md. Tayeb Sk. is that on being instructed by informant 

Mal Chand Lalani he write Ext 1 ejahar  and after writing out the ejahar, he read 

over the contents of ejahar to informant and in his presence informant Mal Chand 

Lalani put his signature on Ext 1 ejahar vide Ext 1(2). In cross he stated incident 

was took place on 20-12-04 and he wrote ejahar on 05-01-05. 

14. Evidence of PW-5 Punam Chand Bothra is that he is LIC agent and he 

knows accused Nipon Das & Nayan Kalita. He deposed on the day of incident he 

along with accused Nayan Kalita went to village- Boitamari to make a policy of 

brother in law of accused Nayan Kalita.  After doing the same when he returned 

to Bilasipara, he was called by the informant to meet him. He deposed complainant 

told him that accused Nayan Kalita had called him up over phone and demanded 

money. He deposed complainant asked him whether he knows anything about the 

incident to which he replied to complainant that apart from going to Boitamari 

along with accused Nayan Kalita he does not know about such phone calling. He 

deposed complainant told him that accused Nayan Kalita had threatened him in 

case the money is not paid. In cross he stated he only came to know about the 

alleged incident from complainant personally.  

15. Evidence of PW-6 Shah Jalil Ahmed is that the signature in seizure list Ext 

4 MR no. 65/05 is his signature but he cannot recollect when he put his signature 

on Ext 4. He further deposed he don’t know anything about the incident.  Defence 

did not cross examined PW-6. 

16. Evidence of PW-7 Musab Ali Ahmed is that in the year 2004/2005 one 

unknown person came to his house and asked his wife to use their land line phone. 

He deposed at that time he was not present at his home and after his arrival at 

home, his wife told him about the said fact. He deposed when his wife asked the 

said person to pay money for using phone but said person refused to give money 

and scolded his wife.  He deposed his wife could not tell for what purpose the 
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unknown person used their phone and his wife did not hear the conversation of 

the unknown person while talking on the phone. Defence did not cross examined 

PW-7 

17.  Evidence of PW-8 SI Troilakya Borah is that on 30-01-06 while he was 

posted as O/C Bilasipara PS then Army Personnel Dalbag Singh, 11th JAKLI handed 

over Md. Giasuddin in their police station to whom they nabbed for his connection 

with ULFA. He deposed he made inquiry of the accused and also recorded the 

statement and after inquiry he arrested the Md. Giasuddin and forwarded him to 

jail hajot and on being transferred he handed over the case diary to the O/C.  In 

cross he stated he did not get any document from Giasuddin Sk. regarding his 

involvement and connection with ULFA. 

18. Evidence of PW-9 Lakhi Kanta Nath is that on receipt of case diary of 

Bilasipara PS case no. 04/05 he forwarded the one demand letter which was seized 

vide MR no. 1/05 to the FSL for forensic examination. He deposed along with 

demand letter he also forwarded specimen signature of accused Nayan Kalita.  He 

deposed Ext 5 is the forwarding letter to FSL. PW-9 was not cross examined by 

PW-9. 

19. Evidence of PW-10 Babul Ch. Kalita is that he knows accused Nipon Das 

and Nayan Kalita. He deposed many years ago Nayan Kalita who is his distant 

relative was arrested by police and later on he heard that accused Nayan Kalita 

was arrested for making demand from businessman. He deposed accused Nipon 

Das who is close friend of Nayan Kalita was also arrested by police as he used to 

roam with accused Nayan Kalita.  He deposed Ext 3(2) in Ext 3 is his signature but 

he could not remember when the police obtained his signature on seizure list. PW-

9 is not cross examined by the defence. 

20. PW-11 Dipen Saikia is the IO of the case. His evidence is that while he was 

posted at Bilasipara PS, Mal Chand Lalani lodged a case before police station and 

the case was endorsed to him for investigation. He deposed  during investigation 

he visited place of occurrence, made sketch map of the place of occurrence, 

recorded statement of the complainant and other witnesses, seized one demand 

letter written in Assamese on the pad of ULFA addressed to complainant 

demanding Rs. 6 lakh by the accused persons, seized one telephone with colour 

I/D system from the house of complainant vide Ext 2 and Material Ext 2(A) is the 

telephone of complainant and thereafter he went to the house of Nayan Kalita and 

seized his land line telephone from his house vide Ext 3 and Material Ext 3A is the 

telephone which he seized from the house of accused Nayan Kalita. He deposed 

on 25-05-05 he went to Telephone Exchange and seized call subscribers report of 
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telephone no. 250273 from telephone no. 284130 on 04-01-05 vide Ext 4 and 

Material Ext 4(A) is the details of call subscribers report.  He deposed during 

investigation he arrested accused Nayan Kalita, Nipon Das and Jinnat Ali who were 

found to be involved in the case and on being transferred he handed over the case 

diary to the O/C of PS. In cross he stated he started his investigation from the date 

of lodging of the ejahar. He stated he did not make any arrangement to recognize 

the voice of accused Nayan Kalita in respect of his alleged phone call. 

21. Evidence of PW-12 Jagadish Sarma is that while he was posted at Bilasipara 

PS he was endorsed to investigate this case. He deposed during his tenure he 

found that case was pending for prosecution sanction but did not make any kind 

of investigation of this case and on being transferred he handed over the case 

diary. PW-12 was not cross examined by defence. 

22. Evidence of PW-13 Trishna Gogoi is that about 9 years ago while she was 

running PCO at Chapar Town, one day, two persons came in her PCO and one 

person made phone call from his PCO.  She deposed one person was calling from 

her PCO and another was waiting outside her PCO and after making call both the 

persons went out from her PCO. She deposed just after 3/4 minutes one Abdur 

Rezzak called in her PCO phone and asked her the name of person who made last 

call from her PCO to that she replied that after making the call person left the PCO. 

She deposed on the next day when she went to LIC office, she met other person 

who was waiting outside her PCO and said person told her Nayan Jyoti Kalita made 

call from her PCO.  She deposed later on she came to know from Abdur Rezzak 

that Nayanjyoti Kalita had demanded from one Marowari businessman. In cross by 

defence she stated police did not take any call list from her PCO. 

23. Evidence of PW-14 Bishnu Charan Karmakar is that on 25-05-05 while he 

was posted at Bilasipara Exchange office police came to his office and seized call 

subscribers report of telephone no. 250273 from telephone no. 284130 of dated 

04-01-05 and took signature in Ext 4 vide Ext 4(3). In cross he stated police did 

not show him details list.  

24. PW-15 SI Dharanidhar Tamuly is another of IO of this case. His evidence 

is that on being transferred by former IO of this case, he was endorsed to 

investigate this case. Accordingly finding that investigation of the case was  already 

completed by his predecessor, he submitted charge sheet against the accused 

persons Md. Giasuddin Sk, Nayan Kalita, Nipan Ch. Das  u/s 120(B)/387/506/34 

I.P.C. vide Ext 5. PW-15 was not cross examined by defence. 

25. PW-16 Inspector Ashok Kumar Dutta was another IO of the case. His 

evidence is that while he was posted at Bilasipara PS he was entrusted to conduct 
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investigation of this case. After receiving of case diary finding that FSL report is 

await, he took steps to bring the FSL report but he was transferred to Nagaon as 

such he handed over the charge and C.D to then O/C Bilasipara PS. PW-16 was 

not cross examined by defence.   

 

DISCUSSION, DECISION & REASON THERE OF:- 

 

26. Prosecution case is that on 20-12-04 one unknown persons tendered one 

demand letter demanding Rs. 6,00,000/- in the hand of Shankar Roy, employee of 

informant Mal Chand Lalani and on 02-01-05 demand call was made from Phone 

No- 953664/262302 to him and on inquiry came to know that one Nayan Kalita 

made call from one PCO at Chapar  and again on 04-01-05 at about 08.30 am and 

at 06.30 pm demand call was made to informant from Phone no. 953667/284130. 

During investigation find involvement of accused person and accordingly submitted 

charge sheet to initiate trial against the accused persons.  

27. PW-1 did not made any allegation against accused Giasuddin. Though PW-

2 stated accused persons were those youth but he specifically stated only two 

youth came to hand over the letter. On scrutiny of the record it is seen that 

evidence of PW-2 Sankar Roy was recorded on 04-02-13 and on that day accused 

Giasuddin was absent by filing petition vide no 311/13 and order dated 04-02-13 

shown that on 04-02-13 accused Giasuddin was absent with steps. Record further 

shown that other two accused persons are also absent on 04-02-13 by filing 

petition 310/13 and order dated reflected absence of the accused person. Thus 

PW-2’s evidence that person who handed him demand letter are accused person 

not believable piece of evidence when identification of the accused persons were 

not taken place properly. In this case no test identification Parade was conducted 

during investigation for identification of the accused person. Thus, again caste 

doubt on the evidence of PW-2 that he identified the accused person facing the 

trial properly when they are absent on the day of recording his evidence before 

the court. PW-5 also not made any allegation against the accused Giasuddin and 

other accused persons. Evidence of PW-8 then O/C Bilasipara PS of Dhubri district 

is that Army personnel Dalbag Singh, 11th Jakali handed over Giasuddin at their 

police station and army napped Giasuddin for his connection with ULFA and he did 

not find any document from accused Giasuddin Sk regarding his involvement and 

connection with ULFA. Other PWs including rest of the IO of the case PW-9, PW-

11 and PW-12 did not speak that they found any material which is incriminating in  
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nature against the accused Giasuddin. IO of the case not made Dalbag Singh as 

witness of the case. Prosecution also not taken any steps to bring Dalbag Singh 

before the court to verify and establish the statement that accused Giasuddin was 

nabbed by army personnel for his alleged connection with ULFA. Prosecution 

exhibited document Ext 1 ejahar does not disclosed the name of accused 

Giasuddin. During investigation, IO of the case vide seizure list Ext-2, Ext-3 and 

Ext-4 seized certain paper, articles, but those exhibited documents  are not pointed 

seizure of any articles, paper from the possession of accused Giasuddin. IO of the 

case PW-8, PW-9, PW-11 and PW-12 not stated that during investigation they got 

connection of accused Giasuddin with other accused persons or any link with ULFA 

or that accused Giasuddin made any call to informant or to accused Nayan and 

Nipon or that accused Giasuddin carried the demand letter of ULFA and tendered 

in the house of informant. That being so, I am constrained to hold that prosecution 

has been miserably failed to bring home the charge u/s 387/34 10/13 UA(P) Act 

against the accused  Giasuddin  and he is acquitted from the charge of section     

387/34 r/w section 10/13 UA(P) Act .  

 As per ejahar demand call was made from phone number 262302 on 

02-01-05, again demand call was made from phone no 284130 on 04-

01-05 at about 08.30 am  and in the evening 06.30 pm, and five days 

prior to filing ejahar demand call was made from phone no 217631.  

 As per seizure list M. Ext 4 (a) from the phone number 284130 one call 

was made to phone no-250273 at 09:54:20 hours on 04-01-05.  

 As per Ext 2 one demand letter was seized by IO of the case and it was 

written on ULFA pad signed by Bijay Das and addressed to Mal Chand 

Lalani. Now, let me analyze the evidence on record whether those 

demand call were made by accused Nayan Kalita and Nipon and 

whether they are member of the banned organization ULFA and  carried 

demand letter of ULFA and handed over to the clerk of informant 

demanding ₹ 600000/- from informant Mal Chand Lalani. 

 

28. Evidence of PW-1 is that before 15 days of the incident some person gave 

one lefafa which contain a letter and by said letter Rs. 6,00,000/- was demanded 

to him and letter was written by 709 Battalion of banned organization ULFA and 

accordingly he informed the police.  Thereafter he received one phone call from 

Chapar PCO. Subsequently he came to know that caller was Nayan Kalita and said 

Nayan Kalita rang him from his land line and he informed the matter to the police 

and lodged ejahar vide Ext 1. On scrutiny of ejahar it is seen that it was received 
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by the O/C Bilasipara PS on 05-01-05 at about 10.00 am. Informant in his 

deposition before the court did not specifically stated that accused Nayan Kalita 

demand call to his phone.    

29. On scrutiny of the Ext 3 it is reveal that under the signature of the seizure 

officer date mentioned 05-01-05 and number 1 is over written and earlier number 

04 was written and then it is over written as 05. In ext-3 signature of accused 

Nayan Kalita is present. 

30. Evidence of PW-2 is that two youth hand over him one letter asking him to 

hand over the same to proprietor of the firm( i.e to informant) and he hand over 

the same to owner of the firm and when he opened it he found it is demand letter 

issued by ULFA demanding Rs. 6,00,000/- ( Rs. Six Lakh) . PW-2 deposed those 

youth were accused persons. But PW-2 stated that only two youth came to deliver 

the letter and he did not pointed specifically who are those two youth out of the 

three accused facing trial in the case. On further scrutiny of the record, it is seen 

that evidence of PW-2 was recorded on 04-02-13 and on 04-02-13 accused persons 

are also absent with steps vide petition 310/13 and 311/13 dated 04-02-13 and 

order dated 04-02-13 shown that accused persons are absent  and represented by 

ld. defence counsel. Thus shown that PW-2 without seeing the accused persons 

before the court made statement that those persons who gave demand letter to 

him are the accused persons. Therefore evidence of PW-2 appeared to be 

ambiguous and his evidence does not specifically and clearly made proper 

identification of the accused persons.  

31. PW-3 deposed police personnel obtained his signature on Ext-3 when  one 

handset of land phone seized after bringing same from the house of the accused. 

His evidence shown police personal from Bilasipara police station called him at the 

station and took his signature on seizure list. Evidence of PW-3 pointed he was not 

present at the place of seizure. IN cross he stated he put his signature on white 

blank paper. Seized land phone set was not shown to him by prosecution for its 

identification that same was seized in his presence. 

32. PW-4 written ejahar on being instructed by informant Mal Chand Lalani and 

Ext 1(2) is his signature as writer.  

33. PW-5 is LIC agent and he knows accused Nayan and Nipon and on the date 

of incident he went to Boitamari  along with accused Nayan Kalita to make a policy 

of Nayan's brother in law and after doing policy, both returned back and halted at 

a tea stall at Chapar to have a cup of tea,. Thereafter returned to Bilasipara. His 

further evidence shown that he does not have any knowledge of demand of money 

to informant and he replied the same by telling informant about his visiting 
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Boitamari with Nayan, having cup of tea at Chapar but has no knowledge of 

demand of dowry when informant called him to meet him. 

34. PW-2 stated at about 11/11.30 am two youth came and handed him over 

one lefafa and date is 20-12-04. According to informant (PW-1) incident was took 

place in the month of Jan/05 and 15 days ahead he had received one demand 

letter from ULFA. PW-1 did not disclosed specifically date when he received phone 

call from Chapar. In the ejahar PW-1 mentioned call was made to him from PCO 

at Chapar on 02-01-05 from Phone no. 262302. Again on 4-01-05 at 08.30 am and 

at about 06.30 pm. Call made from 284130 to his land phone. Ext-3 says land 

phone 284130 seized from the house of Nayan situated at village Udmari under 

Bilasipara PS. M.Ext-4(a) says one call at 09:54:28 hours made from land phone 

no. 284130 to land phone no. 250273 on 04-01-05. There is no material placed by 

prosecution to show that any call made from land phone no. 262302 to 250273 

either on 20-12-04 or on 04-01-05 or in between the period 20-12-04 to 04-01-05. 

Investigating officer not seized any call record and land phone set from the PCO 

at Chapar and land phone no-262302. Evidence of PW-5 does not revealed that on 

the day of incident accused Nayan Kalita made any call from a PCO at Chapar. His 

evidence shown accused Nayan Kalita was present along with him till evening and 

thereafter they departed from each other. His evidence bring another point, if 

accused was present all along with him for the  day from the morning and accused 

Nayan did not made any call from Chapar either in the morning and evening, then  

doubt surmounted who is that person made call to PW-1 from PCO of Chapar and 

delivered letter to PW-2 and this answer is not comes out from the conjoint reading 

of evidence of PW-1, PW-2 and PW-5.  

35. PW-6, PW-7, PW-8, PW-9 and PW-10 evidence does not bring any 

prospective material in favour of the prosecution side. PW-6 only put his signature 

on Ext 4 and he was not present when search and seizure was made by police and 

he express his total ignorance about the incident. PW-7 stated one unknown 

person came to his house probably in the year 2004 or 2005  and asked his wife 

to made a call from their land phone and they allowed but they did not heard 

conversation and PW-7 did not identified the accused persons as one of them. 

Rather he stated accused persons are unknown to him. PW-8, PW-9 are different 

IO of the case at different point of time of investigation of the case. PW-8 received 

accused Giasuddin when army personnel handed over him but he did not found 

any incriminating material from accused Giasuddin. PW-9 sent demand letter and 

specimen signature of accused Nayan Kalita to FSL for examination vide Ext5. PW-

10 stated he heard accused Nayan Kalita made demand of money from one 
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businessman and accused Nipon is friend of Nayan. His evidence is total hearsay 

as such not an admissible piece of evidence. PW-10 failed to enlighten on Ext -3 

seizure list. Scanning of the evidence of PW-6, PW-7 and PW-10 does not bring 

any clue of the incident with the accused persons and likewise evidence of PW-8 

and PW-9 who are the IO of the case does not bring on record any record of 

investigating material that goes against the accused Nayan and Nipon. The opinion 

of the expert ( FSL) is present with case record.  I have taken judicial notice of the 

same u/s 58 of the Evidence Act in terms of Ext-5 to arrive at just conclusion of 

the case. It is an admitted fact that signature of accused Nayan sent to FSL for 

examination. There is no definite opinion given by the expert. As such expert 

opinion available on record which IO received in connection  with the case in terms 

of Ext5 (letter of sending specimen signature with demand letter for expert 

opinion) does not bring any positive result in favour of the prosecution  side.  

36. PW-13 is the owner of the PCO present at Chapar town and her evidence 

was recorded on 17-12-15. Scrutiny of record shown on 17-12-15 all the three 

accused persons were present before the court. Her evidence is that one day two 

persons came to her PCO and one of them made a call from her PCO and other 

was present outside the PCO but she did not hear conversation and just after 3/4 

minutes she got a returned call from one Abdur Rezzak who asked her the name 

of the person who made call from her PCO and she replied, caller had left the PCO. 

Perusing and analyzing her evidence, it goes to show that she did not stated date 

and time when two persons came to her PCO to made call. In this case date and 

time is very crucial matter. She even not stated that she maintain caller register at 

her PCO. Her evidence does not shown that it was police or informant Mal Chand 

Lalani made return call to her PCO. Her evidence did not give proper identity of 

Abdur Rezzak. Her evidence does not disclosed the identity of the caller and other 

person present outside the PCO, her evidence even not shown that said caller and 

accused persons are same and one. She did not identified the accused persons 

before the court while adducing her evidence before court on 17-12-15 that it is 

the accused person who made call from her PCO. It is not the testimonies of the 

PW-13 that accused persons facing trial made call from her PCO.  

37. PW-13 further stated on next day she went to LIC office and meet the 

person who was waiting outside her PCO and she came to know that Nayan Jyoti 

Kalita made call from PCO and later on she came to know that Nayan Jyoti Kalita 

made demand of Rs. 5,00,000/- (Rs. Five lakh) from one Marowari businessman. 

She in the beginning of her statement stated two persons came to her PCO. She 

did not whisper that she knows those two persons and one of them is an employee 
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of LIC officer. Her evidence even does not disclosed which branch of LIC she had 

visited. Her evidence does not led that it is the accused Nayan who made call from 

her PCO. Thus, her evidence is no help for the prosecution case. 

38. Again coming to her evidence along with the evidence of PW-5, it is seen 

that on the date of incident accused Nayan Kalita did not made any call at Chapar 

PCO and conjoint reading of these two PWs statement shown that either of the 

PWs telling lies before the court and under such circumstances none of the PWs 

testimonies believable beyond all reasonable doubt. 

39. PW-14's evidence is that on 25-05-05 he was working at Bilasipara 

telephone exchange and call was made from Telephone no. 284130 to 250273 on 

04-01-05 vide Ext 3  police seized call registrar and Ext 4(3) is his signature. 

40. PW-16 who is one of the IO of the case stated he took steps to bring FSL 

report but he was transferred to Nagaon so he hand over C.D. to then O/C 

Bilasipara. PW-15 submitted charge sheet against the accused u/s 

120(B)/387/506/34 IPC and Ext 6 is the sanction order. 

41. Evidence of PW-15 and PW-16 shown they did not conduct any 

investigation. PW-16 only submitted charge sheet and PW-15 took steps to collect 

FSL report.  Thus their evidence does not bring on record any concrete material 

against the accused.  PW-12 another IO of the case also stated he did not made 

any kind of investigation of the case and it is the IO Dipen Saikia who had 

conducted the investigation. 

42. PW-11 Dipen Saikia is the IO of the case. His evidence is that he started 

investigation of the case on lodging ejahar and seized demand letter, telephone of 

complainant and accused Nayan Kalita, collected call detail of the phone dated 04-

01-05 from exchange and arrested the accused Nayan Kalita, Nipon Das  and one 

Jinnat Ali but he did not made any arrangement for voice recognition of accused 

Nayan. 

43.  PW-11 had completed almost all angle of investigation that is to say the 

vital part of the investigation. As such he is to throw light on the prosecution case. 

PW-11 set on motion on receipt of the ejahar. His evidence does not disclosed the 

link of accused Nayan with other accused persons. His evidence even does not 

pointed how he get link of accused Nayan with other accused and call made to 

telephone no. 250273 belonging to the informant. Ejahar does not disclosed any 

hint to the fact how informant got to know that it is the accused Nayan who made 

call from Chapar PCO and from his house and accused Nayan was unknown to him 

prior to the incident and demand letter was not handed over to him. It is settle 

principle of law that ejahar is not an encyclopedia but under the facts and  
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circumstances of the case and available material on record, the link of getting 

accused Nayan's name with the demand call is most crucial piece of evidence in 

this case in hand and this link is missing in the case in hand. 

44. Coming to the evidence of PW-7 it goes to show that one person came to 

his house and made a phone call but that caller identity is not disclosed. PW-7 

even not disclosed the number of his phone and where said caller made call. Again 

coming to the evidence of PW-5 it goes to show that on the date of incident 

accused Nayan was with him and accused Nayan not made any call from a PCO at 

Chapar. Evidence of PW-13 evidence does not identify and resembles the caller 

with the accused Nayan or accused Nipon.  

45. Evidence of PW-1 does not pointed that accused Nayan was known to him 

prior to the incident and he is familiar with his voice. It is not the case of 

prosecution that except accused Nayan other member not resided and live with 

him at the house. PW-11 and PW-14  failed to made connection of land line phone 

no. 284130  with the call made by the accused Nayan. Ext 4(A) shown one call 

made from no. 284130 to 250273 at about 09:54:20 hour and according to PW-5 

at that time accused Nayan was with him. PW-1 stated he received call at 8.30 AM 

but call register list shown call made at 9.54.20 Under such circumstances it is not 

proved beyond all reasonable doubt that accused Nayan made demand call to 

informant at 09:54:20 hour from telephone no. 284130. The evidence on record 

does not connect any link of accused Nipon with Nayan and it is not bring on record 

beyond reasonable doubt that accused Nayan Kalita is a member of banned 

organization ULFA and he carried, propagate the act of banned organization ULFA 

and he made demand of ₹ 600000/- (six lakhs) from the informant and hand over 

seized demand letter to PW-2 to hand over the same to PW-1. Prosecution also 

failed to establish its charge u/s 387/34 I.P.C r/w section 10/13 U.A (P) act against 

the accused Nipon Das.   

46. In the result upon scanning of the evidence on record I am constrained to 

hold that prosecution failed to bring home the charge u/s 387/34 I.P.C r/w section 

10/13 UA(P) Act against the accused Nayan Kalita and Nipon Das and I hold 

accused Giasuddin, Nayan Kalita, Nipon Das not found guilty u/s 387/34 r/w 

section 10/13 UA(P) Act and they are acquitted and set at liberty 
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47. Seized telephone set be hand over to telephone department in accordance 

with law in due course of time. 

48. Bail bond of accused persons will remain stands for next six (6) months u/s 

437(A) Cr.P.C. 

49. Send back the GR case record to the learned committal Court with a copy 

of the judgment.  

50. Given under hand and seal of this Court on this 22th day of March, 2018 at 

Bilasipara.  

 

 

 

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

 

 

 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

PROSECUTION WITNESS:- 

 PW-1 Mal Chand Lalani,  

PW-2 Sankar Roy,  

PW-3 Atul Das,  

PW-4 Md. Tayeb Sk,  

PW-5 Punam Chand Bothra ,  

PW-6 Shah Jalil Ahmed ,  

PW-7 Musab Ali Ahmed ,  

PW-8 SI Troilakya Borah,  

PW-9 Lakhi Kanta Nath,  

PW-10 Babul Ch. Kalita,  

PW-11 Dipen Saikia,  

PW-12 Jagadish Sarma,  

PW-13 Trishna Gogoi ,  

PW-14 Bishnu Charan Karmakar, 

PW-15 SI Dharanidhar Tamuly and  

PW-16 Inspector Ashok Kumar Dutta 

PROSECUTION EXHIBIT:- 

  Ext-1 Ejahar,  

Ext-2 Seizure list,  

Ext-3 Seizure list,  

Ext-4 Seizure list,  

Ext-5 forwarding letter to FSL,  

Ext-5 Charge sheet,  

Ext -6 Prosecution sanction. 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT EXHIBITS :- NIL 

COURT WITNESS :- NIL 

 

                                                                  (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 


