
  IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE :::::::::: DHUBRI

             Present :- Shri J.Borah, AJS
                   Addl. Sessions Judge
                   Dhubri.

SESSIONS CASE NO.91 OF 2017
     U/s.457/323/384/307 of Indian Penal Code

 State of Assam
Vs

     Omar Ali
        .....Accused Person.

Date of Framing Charge        :-  09-07-2018

Dates of Recording Evidence :-  24-07-2018
26-09-2018
24-01-2019
02-03-2019
02-04-2019

Date of Argument       :-  11-04-2019
 
Date of Judgment       :-  18-04-2019

Advocates Appeared :
For the State of Assam :- Shri S.C. Ray

Learned Addl.P.P.

For the Defence            :- Shri Mahasin Khan
Learned Advocate.

 J  U  D  G  M  E  N  T

1. The  prosecution  case,  in  brief,  is  that  Manik  Ali,  the 
informant  lodged  an  ejahar  with  Gauripur  Police  Station  on 
18.11.014  informing  that  on  26.10.018,  the  accused  Omar  Ali 
made a telephone to the informant demanding Rs.5(five) Lac from 
him. The said accused Omar Ali also threatened the informant to 
kill if he would not pay the ransom. The informant was not agreed 
to pay  the said money. On 7.11.2014 at about 12-00 at night, the 
accused  Omar Ali, Mazibar Ali  and  Kamala Bibi entered into the 
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house  of  the  informant  through  window.  The  said  accused 
attempted  to  kill  the  informant  with  a  'dao',  a  sharp  edged 
weapon. The accused persons hacked the informant's wife with the 
'dao'  causing  grievous  injury  on  her  hand.  When  the  villagers 
gathered there, the said accused persons had gone away.
         So, the informant prayed for taking necessary action against 
the accused persons Omar Ali, Mazibar Ali and Kamala Bibi.
2. The  Gauripur  Police  Station  received  the  ejahar  and 
registered  as  Gauripur  Police  Station  Case  No.897/014  under 
section 457/384/307/326/34 of Indian Penal Code, in short IPC. The 
case  was  investigated  and  having  found  prima  U/s.457/ 
384/307/323 I.P.C  against  the  accused  Omar  Ali,   prepared  the 
chargesheet and laid the same before the court for trial.
3. The accused Omar Ali  appeared in the court  of  the chief 
Judicial  Magistrate,  Dhubri  and  he  was  furnished  copy.  Learned 
Chief  Judicial  Magistrate  having  found  the  case  U/s.457/ 
384/307/323  I.P.C  which  is  triable  exclusively  by  the  court  of 
Sessions, committed to the court of Sessions Judge, Dhubri. 
4. The Hon'ble Sessions Judge, Dhubri received the case and 
transferred to this court for trial.
5. The  accused  Omar  Ali,  hereinafter  called  the  accused, 
appeared in  this  case.  Charge was framed U/s.457/384/307/323 
I.P.C. The charge was read over and explained to the accused to 
which he pleaded not guilty and claimed to be tried.
6. The prosecution, in order to bring home the charge against 
the accused, examined 7(Seven) witnesses, namely --
 1. Ismail Hussain                      PW-1
 2. Manik Ali                               PW-2
 3. Jayeda Bibi                            PW-3
 4. Sahaton Bibi                          PW-4
 5. Dilbar Ali Paramanik              PW-5
 6. Dr. Mir Shelim Ullah               PW-6
 7. Habibar Rahman Khandakar  PW-7
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7. The accused was examined U/s.313 Cr.P.C and his statement 
was recorded where he denied all allegations levelled against him 
in the evidence adduced by the prosecution witnesses and also 
claimed to be tried.
8. Heard argument for both sides.
9. POINTS FOR DETERMINATION   :
         (i)  Whether the accused on 26.10.014 at 9-30 in the morning 
at  village  Alomganj  Baghmara  under  Gauripur  Police  Station, 
committed the offence of house breaking after sunset and before 
sun rise by entering into the house of informant for the purpose of 
committing  an  offence  punishable  with  imprisonment  and 
voluntarily  remained  there,  or  having  committed  an  offence 
therein, quitted the house and thereby committed offence U/s.457 
I.P.C
       (ii)  Whether the accused on 26.10.014 at 9-30 in the morning  
at  village  Alomganj  Baghmara  under  Gauripur  Police  Station, 
voluntarily  caused  hurt  to  informant  Manik  Ali  and  thereby 
committed offence U/s.323 I.P.C.
      (iii)   Whether the accused on 26.10.014 at 9-30 in the morning 
at  village  Alomganj  Baghmara  under  Gauripur  Police  Station, 
intentionally put fear of an injury to informant over mobile phone 
and thereby dishonestly induced the said informant to deliver the 
property and thereby committed offence U/s.384 I.P.C.
      (iv)  Whether the accused on 26.10.014 at 9-30 in the morning 
at village Alomganj Baghmara under Gauripur Police Station, did 
an  act  namely  causing  severe  injury  with  sharp  weapon  to 
informant  Manik  Ali  with  an  intention  and  under  such 
circumstances that if by that act had caused the death of Manik 
Ali,  would  have  been  guilty  of  murder  and  thereby  committed 
offence U/s.307 I.P.C.
                 DECISION AND REASONS THEREOF : 

Contd.Page-4.



4

10. In this prosecution case, PW-2 Manik Ali is the informant and 
alleged injured, PW-3 Jayeda Bibi is another injured, PW-1 Ismail 
Hussain,  PW-4 Sahaton  Bibi  and  PW-5  Dilbar  Ali  Paramanik  are 
independent witnesses, PW-6 Dr. Mir Shelim Ullah is the Medical & 
Health  Officer  and  PW-7  Habibar  Rahman  Khandakar  is  the 
Investigating Officer. 
11. Since PW-2 Manik Ali is the informant as well as injured and 
PW-2 Jayeda Bibi  is  another injured, so both witnesses are vital 
one. Let us see the evidence of this two witnesses, at first.
12. PW-2 Manik  Ali  has  stated in  his  evidence that  he is  the 
informant in this  case.  The occurrence took place in 2014.  The 
accused entered into his house through a window. The accused 
kept  a  dao on  his  neck  and then he  awoke up.  PW-2 has  also 
stated that he held the dao of the accused. His wife awoke and 
raised  hue  and cry.  He   sustained  injury  on  his  hand when he 
dragged  the dao. The accused then had gone away. PW-2 has also 
stated that prior to this occurrence, someone demanded Rs.5 (five) 
Lac from his son Taleb Ali. He lodged the ejahar in connection with 
the occurrence, Ext-1 is the ejahar and Ext-1(1) is his signature.
         In his cross, PW-2 has stated that he lodged the ejahar next 
day of the date of  occurrence. Morjina Bibi lodged a case against 
him alleging that he (PW-2) entered into her house and committed 
rape on her. PW-2 has also stated that 30/40 persons came to the 
place  of  occurrence  hearing  his  noise.  He  told  them about  the 
occurrence. He denied that the accused did not keep the dao on 
his neck and he did not sustain any injury when he held the dao.
13. PW-3  Jayeda  Bibi  has  stated  in  her  evidence  that  the 
informant is her husband. The occurrence took place in 2014. On 
the  night of occurrence at about 1-00 A.M., the accused entered 
into  their  house with  a  dao and  kept the dao on the neck of her 

Contd.Page-5.



5

husband. She tried to prevent the accused and as a result, she 
sustained injury on her hand. She raised hue and cry and at such 
the accused had gone away. The accused had gone away through 
the door as the door was opened . Many people gathered at the 
place of occurrence. The accused lodged a criminal case against 
her husband alleging to enter  into his house and to commit rape 
on his wife.
14.  Thus, careful scrutiny of evidence of PW-2 and PW-3 shows 
that  both  PW-2  and  PW-3  have  categorically  stated  in  their 
respective evidence that the accused entered into their house with 
a dao. So, their evidence is found corroborated to each other. But 
PW-2 has stated in his evidence that the accused entered into their 
house through window. At the same time, PW-3 has stated that the 
door was opened  and the accused had gone away through door. 
This  implies  that  the  accused entered  into  their  house  through 
door. So, in this respect, there found gulf between the evidence of 
PW-2 and PW-3.
15.   Another aspect is that PW-2 has stated in his evidence that 
he sustained injury on his hand when he caught hold the dao of 
the accused. PW-2 is silent in his evidence  to sustain injury by his 
wife. But  at the same time, PW-3 has stated in her evidence that 
she sustained injury on her hand  when she tried to prevent the 
accused to  hack her husband. PW-3 is silent to sustain injury by 
her husband i.e PW-2.
         Thus, there found gulf between the evidence of PW-2 and 
PW-3. This gap of evidence is a vital one and this may affect the 
prosecution case.
16.  Another aspect is that PW-2, the informant scribed in his 
ejahar Ext-1 that the accused with another two entered into his 
house  and  attempted  to  commit  murder  of  him.  But  in  his 
evidence, PW-2 has stated that the accused entered into his house 
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and attempted to kill  him. PW-2 has stated nothing against the 
two. So, this is vital contradiction between the evidence adduced 
by PW-2 and his previous statement in the ejahar.
17. Another aspect is that PW-2, the informant scribed in the 
ejahar  Ext-1  that  the  accused  hacked  his  wife  with  a  dao  and 
caused severe injury to her. In his evidence, PW-2 is silent to hack 
his wife by the accused. PW-3 Jayeda Bibi  has also stated in her 
evidence that she tried to prevent the accused from assaulting her 
husband, then she sustained injury. There is no evidence adduced 
by  PW-3  that  the  accused  hacked  her.  So,  there  found  vital 
contradiction between the content of the ejahar and the evidence 
adduced before the court.
18. Another  aspect  is  that  enmity  between  Manik  Ali,  the 
informant and the accused Omar Ali. Prior to this instant case, the 
accused Omar Ali lodged an ejahar alleging to commit rape on the 
wife of the accused by Manik Ali. This is found in the evidence of 
PW-2 and PW-3. So, there is every possibility that this instant case 
is the outcome of the said enmity.
19.  As per evidence of PW-2 and PW-3, many people went to 
the place of occurrence and both of them told the said persons 
about  the  occurrence.  Now  let  us  see  the  evidence  of  other 
witnesses to butress the evidence of witnesses PW-2 and PW-3.
20.   PW-1 Ismail Hussain has stated in his evidence that on the 
night of occurrence at about 2-00/2-30 A.M., he heard hue and cry 
towards the house of the informant. He went there. He saw a cut 
injury on the neck of Manik Ali. On being asked Manik Ali told him 
that the accused entered into his house and caused injury on his 
neck. He (PW-1) then went to the house of the accused, but he did 
not meet him at his house.
       In his cross, PW-1 has stated that his house is one furlong 
distance  from  the  house  of  the  informant.  He  did not see who 
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caused injury to Manik Ali. Manik Ali  is his son-in-law. There are 
20/25 houses adjacent to the house of Manik Ali.
21. PW-4 Sahaton Bibi has stated in her evidence that on the 
night of occurrence, she heard hue and cry towards the house of 
Manik Ali. She went there and got to know that someone entered 
into his house. But she did not know who entered into his house.
        In her cross, PW-4 has stated that on being asked Manik Ali 
told her that someone entered into his house.
22. PW-5 Dilbar Ali Paramanik has stated in his evidence that on 
the  night  of  occurrence,  he  was  returning  after  attending  the 
house of guest and on his way, he heard cries  towards the house 
of Manik Ali. He went there and got to know that someone entered 
into the house of Manik Ali. 
         In his cross, PW-5 has stated that his house is half kilometer  
away from the house of  Manik  Ali.  The wife of  Manik  Ali  is  his 
relative.
23. Thus,  careful  scrutiny of  evidence of  PW-1,4 and PW-5,  it 
appears that according to PW-1 Ismail Hussain, he saw cut injury 
on the neck of Manik Ali. But PW-2 Manik Ali has himself not stated 
in his evidence that he sustained  cut injury on his neck. PW-2 has 
only stated in his evidence that the accused kept dao on his neck. 
He has not stated that he sustained injury on his neck. So, the 
evidence of PW-1 and PW-2 is not corroborated to each other.
24.  According to PW-4, Sahaton Bibi, she went to the house of 
Manik Ali and got to know that someone entered into the house of 
Manik Ali.  But she did not know who entered into the house of 
Manik Ali. According to PW-2 & PW-3, they told the people about 
the occurrence. But PW-4 has not stated that she got to know from 
PW-1 & 3 that the accused Omar Ali  entered into the house of 
Manik Ali. So, the evidence of PW-4 is not found specific.
25.  PW-5 Dilbar Ali Paramanik is a chance witness. His house is 
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half kilometre away from the house of Manik Ali. He got to know 
about  the  occurrence  when  he  was  returning  after  visiting  the 
house of his guest. Moreover, he is the nearest relative to the wife 
of Manik Ali. Moreover, PW-5 is not specific in his evidence.PW-5 
has stated nowhere in his evidence that he got to know from Manik 
Ali  or  from his wife that the accused Omar Ali  entered into the 
house of Manik Ali. Such evidence can't be taken into confidence.
26. Thus,  the  evidence  of  PW-1,4  and  PW-5  is  found  not 
satisfactory to prove the offence as alleged against the accused.
27.  According to PW-2 Manik Ali and PW-3 Jayeda Bibi both of 
them have stated in their respective evidence that they sustained 
cut injury caused by the accused. To butress the evidence of PW-2 
and PW-3, let us see the evidence of PW-6 Dr. Mir shelim Ullah.
      Dr.  Mir  Shelim Ullah  has  stated  in  his  evidence  that  on 
18.11.014,   he  examined Manik  Ali  and  found four  numbers  of 
small size cut injuries over nose and on both hands. Simple injury 
caused by blunt weapon.
        On the same day, he also examined Jayeda Bibi and found 
one cut injury over right hand, small in size. Simple injury caused 
by  blunt  weapon.  Ext-2  is  his  medical  report,  Ext-2(1)  is  his 
signature.
         In his cross, PW-6 has stated that such type of injury may be 
caused by falling.
      So, according to PW-6 Manik Ali and Jayeda Bibi sustained 
simple injury caused by blunt weapon. The evidence of PW-2 and 3 
that  they  sustained  cut  injury  by  sharp  weapon  'dao'  is  not 
supported by PW-6. According to PW-6, the injuries sustained by 
Manik Ali  and Jayeda Bibi were simple caused by blunt weapon. 
Thus, the evidence of PW-2 and PW-3 is not supported by PW-6, 
the Medical & Health Officer.
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28. The  evidence  of  PW-7  Habibar  Rahman  Khandakar,  the 
Investigating Officer is found mere official. It does not meliorate 
the prosecution case.
29.  In  view  of  above  all,  it  leads  to  conclusion  that  the 
prosecution evidence is not sufficient and satisfactory to prove the 
offence as alleged against the accused person. The prosecution 
evidence is not free from doubt, rather the same is imbibed with 
many contradictions and discrepancies.
30.  The  prosecution  has  failed  to  prove  it's  case  U/s.457/ 
384/323/307  I.P.C  against  the  accused  beyond  all  reasonable 
doubt.
31.  Held, the accused is not guilty U/s.457/384/323/307 I.P.C.
32.  Accordingly, the accused is acquitted and set at liberty.
       The bail bond stands cancelled and the bailor is discharged 
from all liabilities.
          The case is disposed of.
         Given under my hand and seal of this court on this 18 th day 
of April, 2019.

 Transcribed & Typed by                     Addl. Sessions Judge
   Dhubri 

          Stenographer
Court of the Addl. Sessions Judge
             Dhubri
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                                      A P P E N D I X

          Prosecution Witnesses                  
PW-1 Ismail Hussain
PW-2 Manik Ali         
PW-3 Jayeda Bibi            
PW-4 Sahaton Bibi
PW-5 Dilbar Ali Paramanik
PW-6 Dr. Mir Shelim Ullah
PW-7 Habibar Rahman Khandakar  

 
Defence Witness : Nil

          Prosecution Exhibit : 
 Ext-1 Ejahar
 Ext-2 Medical Report.
 Ext-3 Sketch Map
 Ext-4 Chargesheet.         
 

   Addl. Sessions Judge 
              Dhubri  

 


