
  IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE :::::::::::: DHUBRI

               Present :- Shri J. Borah, AJS
                    Addl. Sessions Judge
                    Dhubri

SESSIONS CASE NO. 97 OF 2018
        U/s. 366/376(g)/34 of Indian Penal Code

State of Assam
Vs

1. Nizam Uddin
2. Raijuddin Seikh

     .......Accused Persons.

Date of Framing Charge         :-22-05-2018

Dates of Recording Evidence :-14-08-2018
        17-09-2018
        04-12-2018
        04-01-2019 
        18-04-2019

Date of Argument       :-24-04-2019

Date of Judgment       :-25-04-2019

Advocates Appeared :
For the State of Assam  :-Shri S.C. Ray

Learned Addl. P.P.

For the Defence             :- Shri Anowar Hussain
Learned Advocate.

J  U  D  G  M  E  N  T 

1. This  case  is  under  section  366/376(G)/34  of  Indian  Penal 
Code, so the name of the victim is not mentioned here and she is 
hereinafter referred to as 'X'
2. The  prosecution  case,  in  brief,  is  that  'X',  the  informant 
lodged  an  ejahar  with  the  Superintendent  of  Police,  Dhubri  on 
21.3.012 informing that on 13.3.012 at 7-30 at night,  she went 
behind  their  house  to  attend  urinal.  The  accused  Nizamuddin, 
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Raijuddin and with another appeared there, gagged her mouth and 
took her to the bank of Tipkai river where they committed rape on 
her upto 2-00 A.M. The family members searched her out in an 
unconscious state.
          So, the informant prayed for taking necessary action against 
the accused persons.
3. The  Superintendent  of  Police,  Dhubri  received  the  ejahar 
and forwarded to the Fakirganj Police Station to register a case and 
to  submit  final  form.  The  Fakirganj  Police  Station  received  the 
ejahar and registered as Fakirganj Police Station Case No.52/012 
under section 366/376/506/34 of Indian Penal Code, in short IPC. 
The case was investigated and having found prima facie  under 
section  366/376(G)/34  IPC  against  the  accused  Nizamuddin, 
Raijuddin Seikh and Maidan Ali,  prepared the chargesheet and laid 
the same before the court for trial.
4. The accused Nizamuddin and Raijuddin Seikh appeared in 
the court of Additional Chief Judicial Magistrate, Dhubri and both of 
them were furnished copy. Learned Addl. Chief Judicial Magistrate 
having  found  the  case  U/s.366/376(G)/34  I.P.C  which  is  triable 
exclusively by the court  of  Sessions,  committed to the court  of 
Sessions Judge, Dhubri.
5. Worth mentioning that the case against the accused Maidan 
Ali was filed vide order dated 9.3.018.
6. The Hon'ble Sessions Judge, Dhubri received the case and 
transferred to this court for trial.
7. The  accused Nizamuddin  and Raijuddin  Seikh,  hereinafter 
called the accused persons,  appeared in  this  case.  Charge was 
framed U/s.366/376(G)/34 I.P.C against the accused persons. The 
charge was read over and explained to the accused persons to 
which both of them pleaded not guilty and claimed to be tried.
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8. The prosecution, in order to bring home the charge against 
the accused examined 10(ten) witnesses, namely --
 1.   Aynal Hoque                 PW-1
 2.   Akbar Ali                       PW-2
 3.   X/the victim                  PW-3
 4.   Amirul Islam                 PW-4
 5.   Samantha Bibi              PW-5
 6.   Naber Ali                       PW-6
 7.   Jakirul Islam                  PW-7
 8.   Gangeswar Das             PW-8
 9.   Bhabesh Ch. Biswas      PW-9
 10. Dr.(Mrs.) Rinku Ahmed  PW-10
9. The  accused  persons  were  examined  U/s.313  Cr.P.C  and 
their  statements  were  recorded where  both  of  them denied  all 
allegations levelled against them in the evidence adduced by the 
prosecution  witnesses  and also  declined  to  adduce  evidence  in 
defence.
10. Heard argument for both sides.

11. POINTS FOR DETERMINATION   :

         (i)  Whether the accused on 13.3.012 at 7-30 at night at  
village  Jharnarchar  Part-IV  under  Fakirganj  Police  Station,  in 
furtherance of common intention, induced informant-'X' to go from 
her house to do any act with intent that the said informant will be 
forced or seduced to illicit intercourse with another and thereby 
committed offence U/s.366/34 I.P.C.
         (ii)   Whether the accused on 13.3.012 at 7-30 at night at 
village  Jharnarchar  Part-IV  under  Fakirganj  Police  Station,  in 
furtherance  of  common intention,  committed  gang rape  on  the 
informant 'X' and thereby committed offence U/s.376(G)/34 I.P.C.
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                      DECISION AND REASONS THEREOF :

12. In this prosecution case, PW-1 Aynal Hoque is the father of 
the victim, PW-3 'X' is the informant as well as victim,, PW-2 Akbar 
Ali, PW-4 Amirul Islam, PW-5 Samantha Bibi, PW-6 Naber Ali, PW-7 
Jakirul Islam are independent witnesses, PW-8 Gangeswar Das and 
PW-9  Bhabesh  Ch.  Biswas  are  Investigating  Officers.  PW-10  Dr. 
(Mrs.) Rinku Ahmed is the Medical & Health Officer.
13. Since PW-3 'X' is the informant as well as alleged victim, so 
she is the prime witness in this case. Now let us see the evidence 
of this witness, at first.
       PW-3 'X' has stated in her evidence that she is the informant 
in this case and she lodged  the case against the accused persons. 
The occurrence took place in 2012. On the day of occurrence at 
about 8-00 P.M, she was going to her  parents' house from her in-
law's  house.  When  she  reached  the  Choudhury  Market,  the 
accused persons caught her and took her to the house of Maidan 
Ali.  She was fed mixed rice at the house of Maidan Ali  and she 
became unconscious. The accused persons did not do anything on 
her.  
          In her cross, PW-3 has stated that the accused persons 
wanted to take back her to in-law's house but she was not willing 
to go there and then they took her to the house of Maidan Ali. 
They kept her at the house of Maidan Ali and had left his house. 
The accused did not do any evil against her. 
14. Thus, careful scrutiny of evidence of PW-3, it appears that 
the  evidence  of  PW-3  had  gone  astrayed.  In  her  ejahar,  PW-3 
scribed  that when she went behind their house to attend  urinal, 
the accused persons gagged her mouth and took her to the bank 
of  the  river  Tipkai  where  both  the  accused  committed  sexual 
intercourse on her till 2-00 A.M. At the same time, in her evidence 
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adduced before this  court has stated when she was going to her 
parents' house from her in-law's house, the accused caught hold of 
her at Choudhury Market and took her to the house of Maidan Ali. 
So, there found huge gulf between the previous statement scribed 
in the ejahar and the evidence adduced before this court. This is 
vital  contradiction  and  such  contradiction  may  affect  the 
prosecution case.
15. Another  aspect  is  that  PW-3  as  informant  scribed  in  the 
ejahar that the accused  took her to the bank of river Tipkai where 
both of them committed sexual intercourse on her. On the other 
hand, in her evidence adduced before this court, PW-3 has stated 
that the accused persons took her to the house of Maidan Ali and 
left her there. The accused persons did not  do sexual intercourse 
on her. So, this is an  outstanding gulf between the content of the 
ejahar and the evidence adduced by PW-3 before this court. Such 
contradiction may affect the prosecution case.
16. Now let us see the evidence of other witnesses.
       PW-1 Aynal Hoque has stated that the accused persons took 
'X' from way to her parents' house and they took her to the house 
of  Maidan  Ali.  PW-3  'X'  told  him  that  the  accused  persons 
committed sexual intercourse on her.
        PW-2 Akbar Ali has stated in his evidence that he got a mobile 
from Maidan Ali that the accused persons took her to his house. 
Accordingly, 'X' was recovered from the house of Maidan Ali.
 Same is the evidence of PW-4 Amirul Islam.
 PW-5 Samantha Bibi has stated in her evidence that she got 
to know that the accused persons took 'X' to the house of Maidan 
Ali and then 'X' left for her parents' house.
 PW-6 Naber Ali  has stated in his evidence that he got to 
know that one day 'X' became traceless. Then he got to know that 
the accused persons took her to the house of Maidan Ali. 
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 PW-7 Jakirul Islam has stated in his evidence that 'X' was his 
wife  and she  left  his  house  for  parents'  house  and she  stayed 
there.
17. Thus, minute scrutiny of evidence of PWs-1,2,4,5,6 and PW-
7 shows that the accused persons took 'X' to the house of one 
Maidan Ali. Interestingly, this person Maidan Ali was not examined 
by  the prosecution. Maidan Ali is a vital witness to authenticate 
that 'X' was brought to his house. Non-examination of this Maidan 
Ali is a lapse on the part of the prosecution. 
18. PW-1 Aynal Hoque has stated in his evidence that 'X' told 
him that the accused persons  had committed sexual intercourse 
on her. But PW-3 'X' has stated nowhere in her evidence that she 
told Aynal Hoque that the accused  committed sexual intercourse 
on  her.  PW-3  'X'  has  specifically  denied  to  commit  sexual 
intercourse  on  her  by  the  accused.  So,  there  found  lack  of 
corroboration in the evidence of PW-1 and PW-3.          
19. The other witnesses namely PW-2,4,5,6 and PW-7 are silent 
in their respective evidence  to commit sexual intercourse on PW-3 
'X' by the accused persons.
20. The evidence of PW-10 Dr. (Mrs.) Rinku Ahmed also does not 
support the prosecution case that there was sexual intercourse on 
'X' by the accused persons. In her evidence, PW-10 has stated that 
--
 General examination : Normal
 Menstrual history : Normal
 No mark of injury.
 Pathology Report : No spermatozoa is seen.
 Radiology  Report  :  The  age  of  the  person  concerned  is 
above 18 years.
 Final Opinion : No evidence of rape is found at the time of 
medical examination.
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 Ext-3 is medical report, Ext-3(1) is her signature.
 So, the evidence of PW-10 does not support the prosecution 
case that there was rape on PW-3 'X'.
21. The evidence of PW-8 Gangeswar Das and PW-9 Bhabesh 
Ch. Biswas, the Investigating Officers is mere official. It does not 
meliorate the prosecution case.
22. Taking all into consideration, it leads to conclusion that the 
prosecution evidence is found not sufficient and reliable to prove 
the  offences  as  alleged  against  the  accused  persons.  The 
prosecution  evidence  is  imbibed  with  many  contradictions 
discrepancies. The prosecution case, thus is found dearth of merit.
23. The  prosecution  has  failed  to  prove  it's  case  U/s.366  /
376(G)/34 I.P.C against the accused beyond all reasonable doubt.
24.  Held, the accused persons are not guilty U/s.366/376(G)/34 
I.P.C.
25.   The accused persons are acquitted and set at liberty.
      The  bail  bond(s)  stands  cancelled  and  the  bailor(s)  is 
discharged from all liabilities.
              The case is disposed of.
           Given under my hand and seal of this court on this 25 th day 
of April, 2019. 

 Transcribed & Typed by
                Addl. Sessions Judge

 Dhubri
      Stenographer

Court of the Addl. Sessions Judge
         Dhubri
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A P P E N D I X

  Prosecution Witnesses :

 PW-1  Aynal Hoque
  PW-2  Akbar Ali
 PW-3  X/the victim
 PW-4  Amirul Islam

PW-5  Samantha Bibi 
 PW-6  Naber Ali
 PW-7  Jakirul Islam
 PW-8  Gangeswar Das
 PW-9  Bhabesh Ch. Biswas
 PW-10 Dr.(Mrs.) Rinku Ahmed

 Defence Witness : Nil

Prosecution Exhibit :

 Ext-1 Sketch Map
 Ext-2 Chargesheet
 Ext-3 Medical Report.

Addl. Sessions Judge
Dhubri

 


