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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro,        
    Civil Judge, Dhubri 

 

Title Appeal No. 11/2017 
1st day of April, 2019 

 
      1. Nayed Ali and others.       …………............. Appellants. 

-Versus- 

1. Legal heirs of Lt. Esam uddin Sk and others ……….Respondents. 

Proforma respondents : 

1.        The State of Assam and others. 

This appeal coming on this day (or having been heard on)21-02-19, 20-03-19. 

In the presence of:  

Mr. Mirza Khan .........................     Ld. Advocate for Appellants. 

Mr. A. R. Ahmed  ..........................    Ld. Advocate for Respondents. 

Mr. S.K. Das,   ………………….    Govt. Pleader for the State of Assam.

 And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being aggrieved 

and dissatisfied with the judgment and decree dated 30-03-17 passed in 
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connection with T.S. No. 48/2011 by learned Munsiff No. 1 Dhubri, whereby 

learned Trial Court dismissed the suit without cost. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondents and original case record of T.S. No. 48/2011 was called for and 

received and the defendants/respondents have appeared and contested the 

appeal.  

3. The appellants/plaintiffs  filed this appeal on the following grounds :- 

1) The Ld. Trial Court erred in law and facts and wrongly decided the suit. 

2) The Ld. Trial Court has failed to exercise judicial mind in deciding the suit. 

3) The Ld. Trial Court ought to have gone through the pleading exhibits, 

evidence in the case record. 

4) The Ld. Trial Court has decided the issue No.2 to 8 in favour of the plaintiff 

where the Ld. Trial Court has erroneously decided Issue No.1 against the 

plaintiffs. Accordingly issue No.8 & 10 were also decided against the plaintiff. 

5) The Ld. Trial Court has misconception and misinterpreted the Sec.80 CPC and 

has come to an erroneous decision in dismissing the suit. 

6) The Ld. Trial Court ought to have decided that their dispute and subject 

matter of the suit is between private parties and as no relief is claimed against 

the interest of State proforma defendants, neither notice u/s 80(1) CPC nor 

leave u/s 80(2) CPC is mandatory necessary in the suit. 

4. I find it necessary to give brief description of the plaintiffs' case. The plaintiffs’ 

suit is for declaration of right, title, interest, correction of record, khas possession 

and permanent injunction. 

5. It is stated in the plaint that deceased Forid Sk (predecessor of plaintiffs), 

deceased Ohi Sk (predecessor of proforma defendant No.1(i) to 1(iv), deceased 

Nohi Sk@ Oki Sk (predecessor of proforma defendant No.2(i), deceased Shorif  
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Sk (predecessor of proforma defendant No.3(i) to (iv) jointly owned and 

possessing land measuring 2B-4K-2L (two bigha four katha two lessa) covering 

Khatian No.42, Patta No.1(old), 3(new), Dag No.145(O), 314(N) at vill. Durahati, 

Dhubri, Assam and is the A schedule land. It is stated that  on 19-05-1975 Esam 

Uddin Sk, predecessor of defendant No.1(i) to 1(iii) purchased a land measuring 

2K-4L (two katha four lessa) from Ohi Sk. @ Oki Sk. by registered sale Deed 

No.4673/1975, who is one  of the pattadars from his total share in ‘A’ schedule 

land and the said land was gifted to the Health Dept., Assam (Sahitya Sanchalok, 

Assam) vide gift deed No.1274/1978 along with other land measuring 2K-16L 

(two katha sixteen lessa) out of land measuring 1B-1K-14L (one bigha one katha 

fourteen lessa) covering khatian No.40, Dag No.147 total one bigha of land has 

been gifted to the Health Dept. After disposal of land measuring 2K-4L in favour 

of Esam Uddin Sk, predecessor of defendant No.1(i) to 1(iii), the predecessor of 

plaintiffs and proforma defendant No.2 to 4 owned and possessed the land 

measuring 2B-1K-18L (two bigha one katha eighteen lessa) shown in schedule ‘B’ 

within schedule ‘A’ land. Forid Sk, Ohi Sk., Nohi Sk. and Shorif Sk. during their 

life time had amicably partitioned the property and the B schedule land fell in the 

share of Forid Sk. The plaintiffs are the legal heirs of Lt. Forid Sk and inherited 

the schedule ‘B’ land and have filed mutation case being No.DM (PS) 31/09 and 

the defendant No.1(i) to1 (iii) also filed Misc. case being No.DM (PS) 54/09. On 

08-02-2010 the ASO, Dhubri rejected the petition being No.31/09 of the plaintiffs 

and illegally passed an order for correction of record vide Misc. case No.DM (PS) 

54/09 on 28-01-2010. On 30-03-2010 on the basis of order, the name of 

defendant No.1(i) to (iii) are entered in the record for land measuring 1B-1K-5L 

(one bigha one katha five lessa) within Patta No.1(O), 3(N), Dag No.145/314 

within a part of B schedule land. During the proceeding of mutation case, the 
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plaintiff found the name of defendant No.2 appearing in the record within a part 

of B schedule land. Thereafter, taking advantage of wrong record, the 

defendants have dispossessed the plaintiffs from the ‘B’ schedule land without 

any right, title and interest. Hence this suit. 

6. The defendant No.1(i) to 1(iii) have filed their written statement and contended 

that the suit is not maintainable in law and facts; suit; barred by law of 

limitation; hit by the mandatory provision of law contained in Sec.80 CPC; bad 

for non-joinder  of necessary parties; there is no cause of action for the suit. 

7. It is contended that the predecessor of the plaintiffs and proforma defendant 

No.2 to 4 owned and possessed the B schedule land measuring 2B-1K-18L is 

false and amicable family partition among Forid Sk, Ohi Sk, Nohi Sk, Shorif Sk 

and Forid Sk getting schedule ‘B’ land on amicable partition is a manufactured 

story. It is submitted that prayer for mutation before the ASO, Dhubri vide Misc. 

Case No. DM(PS) 31/09 was rightly and legally rejected on the other hand Misc. 

Case No.DM(PS) 54/09 for an area of 1B-1K-5L (one bigha one katha five lessa) 

out of the B schedule land was rightly and legally allowed because the said land 

was sold by Shorif Sk, predecessor of the proforma defendants No.3(i) to 3(iv)  

vide Regd. deed No.548 dtd.15/01/63 to Isam Uddin Sk, who is the father of the 

answering defendants. It is alleged that the plaintiffs have suppressed the fact of 

sale of the remaining ‘B’ schedule land to one Babu Chand Roy who 

subsequently sold to the defendant No.2 and the name of both were mutated in 

the relevant land records. The defendant No.2 is till now possessing the said one 

bigha land out of the B schedule land. The defendants have prayed for dismissal 

of the suit with cost.  

8. The proforma defendant No.5 to 7 have filed written statement separately. In 

their W.S. they have submitted that the plaintiffs have suppressed the fact of 
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Mutation Appeal preferred by the plaintiffs being No.28/2010 in the Court of the 

Settlement Officer, Dhubri against the order dated 28-01-2010 passed by the 

ASO, Dhubri in Misc. Case No. DM(PS) 54/09 which is pending till now. Hence 

the suit is liable to be dismissed.  

9. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable in law and facts? 

2) Is there any cause of action for the suit? 

3) Whether the suit is barred by law of limitation? 

4) Is the suit properly valued? 

5) Is the suit bad for non-joinder of necessary parties? 

6) Whether the plaintiffs have right, title and interest over schedule ‘B’ land? 

7) Whether the order passed by ASO, Dhubri in Misc. Case No. 54/09 and 

31/09 are fraudulent and in-operative? 

8) Whether the plaintiffs are entitled to get khas possession of the schedule ‘B’ 

land by evicting the defendants from thereon? 

9) Whether the plaintiff is entitled to get a decree as prayed for? 

10) To what relief(s), the plaintiff is entitled? 

10. Points for determination: 

(1) Whether the plaintiffs/appellants had been able to prove that Lt. Forid Sk., 

Lt. Ohi Sk., Lt. Nohi Sk. @ Oki Sk. and Lt. Shorif Sk. had jointly owned the A 

schedule land? 

(2) Whether the plaintiffs/appellants had been able to prove that Forid Sk., Ohi 

Sk., Nohi Sk. @ Oki Sk. and Shorif Sk. were possessing their entire property 

by amicable partition among them and the B schedule land fell in the share 

of Lt. Forid Sk.? 
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(3) Whether the defendants/respondents had been able to prove that Shorif Sk 

who is the predecessor of the proforma defendants No.3(i) to 3(iv) was sold 

1B-1K-5L (one bigha one katha five lessa) out of the B schedule land by 

Regd. sale deed No.548 dtd.15/01/63 to Isam Uddin Sk who is the 

predecessor of the defendant No.1(i) to 1(iii)? 

(4) Whether the defendants/respondents had been able to prove that remaining 

‘B’ schedule land was sold to one Babu Chand Roy who subsequently sold to 

the defendant No.2? 

(5) Whether the Ld. Trial Court was erred in holding that the suit is not 

maintainable for want of notice u/s.80 CPC? 

11. Discussions, Reasons and Decision: 

12. Point No.1, 2, 3, 4 & 5: 

13. The plaintiffs/appellants claim that Forid Sk., Ohi Sk., Nohi Sk. @ Oki Sk. and 

Shorif Sk. had jointly owned and possessed the A schedule land which they 

amicably partitioned and the B schedule land fell in the share of Lt. Forid Sk. the 

plaintiffs have exhibited certified copy of Jamabandi of village Durahati as Exhibit 

1 and Kecha Patta as Exhibit 2. Both Exhibit 1 and 2 are not signed by the Ld. 

Trial Court. Both Exhibit 1 and 2 only contain the name of Forid Sk., Ohi Sk. and 

Nohi Sk. @ Oki Sk. and there is no name of Shorif Sk. in Exhibit 1 and 2. But, the 

plaintiffs’ side had exhibited the certified copy of final khatian No. 42 as Exhibit 

11 where there are name of four brothers namely Forid Sk., Ohi Sk., Nohi Sk. @ 

Oki Sk. and Shorif Sk, all son of Lt. Pedu Sk. Exhibit 11 shows that Khatian No.42 

contains total 9B-1K-11L and has four dag viz. 72, 78, 80 & 145. Dag No.145 has 

2B-4K-2L and is the A schedule land. Hence, I find that the plaintiffs have 

showed that Forid Sk., Ohi Sk., Nohi Sk. @ Oki Sk. and Shorif Sk. Jointly owned 

and possessed the A schedule land.   
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14.  Regarding amicable partition of the entire property of Lt. Pedu Sk., the plaintiffs’ 

side had adduced evidence that the B schedule land fell in the share of Lt. Forid 

Sk. Ext.11 shows that the above named four brothers had total 9B-1K-11L in 

Khatian No.42. It can be seen that the legal heirs of Lt. Ohi Sk., Nohi Sk. @ Oki 

Sk and Shorif Sk. had not made any claim over the B schedule land. PW3 Ayub 

Ali is the son of Lt. Shorif Ali who had said in his examination-in-chief about the 

mutual family partition of the property of his grandfather Lt. Pedu Sk. I find that 

the plaintiff had been able to prove that the B schedule land fell in the share of 

Lt. Forid Sk. 

15. So far selling 2K-4L land by Ohi Sk. to Isam Uddin out of his share from A 

schedule land and gifting the same to the Health Department, Assam is admitted 

by the defendants’ side. Regarding claim of the defendant No.1 (i) to 1(iii) the 

defendants’ side had exhibited the certified copy of sale deed No. 548/1963; but 

same has mention of one Touzi No.73 which the defendants’ side had failed to 

co-relate with the suit land and failed to show that the schedule of the Ext. A is 

within the suit land. The defendants’ side had not been able to show any sale of 

the rest of the B schedule land to Babu Chand Roy by the plaintiffs or by any of 

their predecessors. So, I find that the defendants/respondents had not been able 

to prove that Shorif Sk who is the predecessor of the proforma defendant No.3(i) 

to 3(iv) had sold 1B-1K-5L (one bigha one katha five lessa) out of the B schedule 

land by Regd. sale deed No.548 dtd.15/01/63 to Isam Uddin Sk who is the 

predecessor of the defendant No.1(i) to 1(iii). The defendants/respondents had 

not been able to prove that remaining ‘B’ schedule land was sold to one Babu 

Chand Roy who subsequently sold to the defendant No.2.  

16. I have perused the case record of TS No.48/11. The plaintiffs’ side had clearly 

mentioned in the plaint that they have not served any notice u/s.80 CPC to the 
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defendant No.5, 6 & 7. The plaintiffs’ side had not submitted any petition u/s.80 

(2) CPC for leave of the Court to institute the suit. I have found nowhere that 

notice is not required to be served upon the State Govt. or Govt. officials if no 

relief is sought against them. S.80 CPC is a mandatory provision. Hence, I find 

that the Ld. Trial Court has rightly dismissed the plaintiff’s suit. The Ld. Trial 

Court has not erred in reaching the findings. 

17. In view of the above finding, the title appeal is dismissed on contest without 

cost. 

18. The impugned judgment and decree dated 30-03-17 passed in connection with 

T.S. No. 48/2011 by learned Munsiff No. 1 Dhubri is hereby affirmed. No 

interference is required. 

19. Prepare decree accordingly. 

20. Send back LCR along with a copy of judgement. 

21. Given under my hand and seal of this Court this 1st day of April 2019. 

Typed by me – 

 

  D. Boro        D. Boro 

             Civil Judge, Dhubri                                                         Civil Judge, Dhubri 

 


