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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI. 

 

CRIMINAL APPEAL NO. 15/2017 

 

OMOR FARUK   -APPELLANT 

VS.  

THE STATE OF ASSAM  - RESPONDENT. 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE,    

                    DHUBRI. 

 

APPEARANCE: ANOWAR HUSSAIN, ADV FOR THE APPELLANT. 

   B. BASUMATARY, PUBLIC PROSECUTOR, FOR STATE. 

  

DATE OF ARGUMENT:-   26-03-2019. 

DATE OF JUDGMENT :-   09-04-2019. 

 

JUDGMENT 

 

1. This appeal has preferred by appellant Omar Faruk under section 374 (3) of Cr. P. C. 

against the judgment and order passed by learned Additional Chief Judicial 

Magistrate, Dhubri on 12-10-2017 in connection with G. R. Case No. 557/2013 in 

which the learned trial Magistrate convicted and sentenced the accused.   

 

2. Facts of the case, in brief, are as follows: that the complainant Jobeda Khatun who 

is the wife of the accused/appellant filed a complaint petition before the Chief 

Judicial Magistrate, Dhubri against accused/appellant and his family members 

stating that her marriage was solemnized with the accused on 27-04-2012. After few 

days of her marriage, the accused demanded an amount of Rs. 1,00,000/ as dowry. 

The accused/appellant repeatedly demanded the money and when she expressed 

that her father is not able to fulfill his demand then her husband physically and 

mentally tortured her. On 23-02-2013 the accused/appellant again asked her to 
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bring Rs. 1,00,000/ from her parents. She refused to meet the illegal demand of her 

husband and then her husband and one Afazur Rahman badly assaulted her. As a 

result she sustained grievous injuries on different parts of her body. The accused 

intended to kill her by administering poison. Thereafter she informed the matter to 

her brother over phone and on the next day her brother visited her matrimonial 

home and took her to her parents’ house.  

 
3. Learned CJM, Dhubri forwarded the complaint petition to the Officer-in-charge of 

South Salmara police station for registration and investigation of the case. 

Accordingly O. C. South Salmara P. S. registered the case under section 498-A IPC 

and the investigating officer by completing the investigation submitted charge sheet 

against the accused/appellant to be prosecuted under section 498-A IPC.  Nine 

witnesses were examined during trial and at the end of trial learned trial Magistrate 

found the accused guilty under section 498-A IPC and convicted him accordingly and 

also sentenced him to go R. I. for two years and also directed to pay fine of Rs. 

10,000/ in default S. I. for one month.  

 

4. Being aggrieved at and dissatisfied with the judgment and order passed by ld. 

Additional Chief Judicial Magistrate, Dhubri the accused/appellant preferred this 

appeal on various grounds and has prayed to set aside the impugned judgment and 

order.  

 
5. The complainant was not made a party in the appeal; so, the notice was issued to 

her; but she remained absent despite proper service of notice.  

 
6. Case record from the trial Court was called for and received the same.  

 
7. Heard argument advanced by learned counsels appearing for the parties. 

 

8. I have carefully perused the impugned judgment and order and entire case record 

of the trial Court.  

 
9. Learned counsel for the appellant has submitted that the case was filed after two 

months of the incident. The complainant could not establish that there was 

discussion between the parties for settlement. So, the ground of delay in filing the 
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case was nothing but just to make up the case. Though the prosecution examined 

nine witnesses; but the independent witnesses do not support the case of the 

prosecution. Only on the basis of the evidence of the family members, learned trial 

Court held guilty of the accused and after conviction sentenced him. The conviction 

and sentence to the accused/appellant is bad in law; so, it requires to be set aside.  

 
 

10. On the other hand learned public prosecutor has submitted that the prosecution 

examined altogether nine witnesses in the trial Court. The charge against the 

accused was under section 498-A IPC and in this case the evidence of the 

complainant who is the victim is sufficient for conviction. The complainant 

elaborately described how she was tortured and her deposition was corroborated by 

her family members. The family members are aware what had happened within the 

four corners of the walls; so, the family members are the best witnesses in a case of 

torture to wife by her husband. The complainant explained the reason of delay in 

filing the case and there is nothing to disbelieve her explanation. The prosecution 

was able to establish the charge against the accused. So, has prayed to dismiss the 

appeal. 

  

11. From the case record of trial Court it appears that the complainant Jobeda Khatun 

filed a complaint petition before learned CJM, Dhubri on 10-04-2013 which was 

forwarded to Officer-in-charge South Salmara police station where the case was 

registered on 23-04-2013.  

 
12. During trial the prosecution examined the complainant as P. W. 1. She exhibited the 

ejahar which the prosecution marked as Ext. 1 and she authenticated her signature 

thereon and marked as Ext. 1 (1), 1 (2) and 1 (3). From the evidence of the 

complainant it appears that she is a graduate. Being a graduate it can easily be 

presumed that she was fully aware about the contents of the ejahar. On perusal the 

contents of her ejahar it appears that after few days of her marriage her husband 

and the members of her-in-laws demanded Rs. 1,00,000/ from her. But she could 

not fulfill their demand. The demand was repeated and she was physically 

assaulted. On 23-02-2013 her husband again demanded money and she again 

refused to pay the same. Then her husband and her brother-in-law Afzalur Rahman 

physically assaulted her. On the next day she informed the incident to her brother 
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Abdus Samad who visited her house and brought her back to her parents’ house. 

But the complainant while deposed in the Court depicted a different story. She has 

deposed that after two months of her marriage she came to know that her husband 

had illicit relation with another girl. So her husband tortured her both physically and 

mentally. Her husband demanded Rs. 1,00,000/ and under the influence of liquor he 

physically assaulted her and drove her out from his house. She informed about the 

incident to her brother and when her brother visited her house then her husband 

confined her in a room and did not allow her brother to go inside the room. Villagers 

came to the house of her husband and her husband tried to administer poison. After 

three days her husband badly had beaten her up. Her husband kept her ornaments 

and married another girl.  

 

13. The material contradiction between the contents of the ejahar and the deposition of 

the complainant are that while the complainant deposed in the Court she does not 

whisper a single word against the members of her in-laws whereas in the ejahar she 

implicated the members of her –in-laws, particularly her brother-in-law Afazur 

Rahman. In the ejahar she has alleged that the accused demanded Rs. 1,00,000/ 

several times; but while she deposed she stated that the accused demanded the 

money just once. In the ejahar she has stated that on 23-02-2013 her husband and 

her brother-in-law physically assaulted her and she informed the matter to her 

brother on the next day he visited her house and brought back her to her parents’ 

house. But while she deposed in the Court she has stated that on the day of the 

incident her husband under the influence of liquor physically assaulted her and 

drove her out from his house. She informed her brother and while her brother 

visited her house then the accused confined her in a room and did not allow her 

brother to go inside the house. After three/four days her husband again assaulted 

her badly.  

 
14. The prosecution examined one Dewan Muslimuddin who is the relative of the 

complainant as P.W. 2, the father of the complainant Dewan Ismail Hussein as P. W. 

3 and another relative of the complainant Mazibar Rahman @ Maidul Islam Ansary 

as P. W. 4. All of them have deposed that the accused demanded an amount of Rs. 

1,00,000/ from the complainant and tortured her. The father of the complainant has 

deposed that the accused gave a blow in the left hand of his daughter. As a result 
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she sustained fracture injury in her left hand. Whereas P. W. 4 has deposed that on 

27-04-2013 (?) the accused had beaten the complainant and she received fracture 

injury in a finger of her hand. The complainant herself stated nothing that she 

received fracture injury either her hand left hand or in her finger. The prosecution 

examined Dr. Raben Talukdar as P. W. 9 who examined the complainant on 14-05-

2013 as Hatsingimari hospital. His evidence shows that he detected mall union of 

old fracture over left finger of the complainant which was 4 months old. In his 

opinion the injury was simple in nature and caused by blunt object. He has exhibited 

the report as Ext. 3. It is difficult to connect the injury detected by the medical 

officer with the incident. As per doctor the injury was 4 months old. If that is so, 

then the complainant received the injury in the month of January and in January 

nothing had happened. If the complainant received fracture injury definitely she 

took treatment to the doctor and her father has stated that doctor examined his 

daughter. The question now arises as to why the prosecution has not collected the 

medical papers when the complainant examined by doctor. Instead of examining the 

complainant after four months of the alleged incident, it would have been better to 

collect the medical papers when she consulted with the doctor.  

 

15. The prosecution examined one Maniruj Islam as P. W. 5. He is the neighbor of the 

accused. His house is adjacent to the house of the accused. He has deposed that 

one day he heard that the complainant filed a case against the accused and he does 

not know as to why the complainant filed the case. His cross examination shows 

that the complainant disclosed his wife that the accused by deceitful way solemnized 

marriage with her and she was not interested to lead conjugal life with the accused. 

His wife advised her not to break the tie with the accused. One Bellal Hussain (P. W. 

6) who is also an independent witness has deposed that the complainant was not 

interested to lead her conjugal life with the accused and the complainant left the 

house of her husband. Pancham Ali (P. W. 7) is another independent witness who 

has deposed that the uncle of the complainant, one day, told him that the accused 

tortured the complainant. He then visited the house of the accused and asked her 

about the incident. But the complainant remained mum. From his cross-examination 

it is revealed that he repeatedly asked the complainant whether the accused 

tortured her by demanding money or not; but she stated nothing. P. W. 8 Pradyut 

Barua is the investigating officer who after conducting the investigation submitted 
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charge sheet.  

 

16. In the case in hand out of nine prosecution witnesses two are official witnesses and 

rest of seven three are independent witnesses and the three are near relatives of 

the complainant. The independent witnesses have not supported the case of the 

prosecution. Though the independent witnesses were the prosecution witnesses and 

when they have not supported the case of the prosecution; but the defence did not 

declare them hostile. So, there are two sets of evidence, one supported the case of 

the prosecution and another not.  

 
17. The Hon’ble Supreme Court in Shri Rabindra Kr. Dey vs. State of Orissa AIR 

1977 SC 170 has opined that three cardinal principles of criminal jurisprudence are 

well settled, namely: (1) that onus lies affirmatively on the prosecution to prove its 

case beyond all reasonable doubt and it cannot derive any benefit from weakness or 

falsity of the defence version while proving its case; (2) that in criminal trial the 

accused must be presumed to be innocent unless he is proved to be guilty; and (3) 

that the onus of prosecution never shifts.  

 
18. From the evidence on record it appears that the complainant is a graduate whereas 

her husband was just HS pass. Whatever the reasons there conjugal life was not 

cordial which compelled them to live separately. The well drafted ejahar shows that 

the accused demanded repeatedly an amount of Rs. 1,00,000/ and other valuable 

properties. But from the deposition of the complainant it appears that her husband 

just demands the money once. The evidence of the relatives of the complainant 

show that though they tried to implicate the accused; but their oral testimonies do 

not corroborated each other.  

 
19. After proper scrutiny of the evidence on record it appears that the accused/appellant 

allegedly demanded money just once. A solitary incident of demand of money 

cannot be treated as cruelty as defined under section 498-A IPC. 

 
20. Another important fact is that in the ejahar the last date of incident is shown as 23-

02-2013 as she was driven out from the house of her husband on that day. But P. 

W. 4 has deposed that on 27-04-2013 the accused had beaten the complainant up 

and caused fracture in her finger. From his evidence it appears that on that day the 
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complainant was in the house of the accused. But from the evidence of the 

complainant she was driven out in the month of February on that year.  

 
21. The ejahar was lodged after two months of the incident. In the ejahar the 

complainant explained that there was talk between the complainant and the accused 

for amicable settlement of the matter; but failed. So, delay occurred in filing the 

ejahar. The complainant while deposed in the Court she has not whispered a single 

word that there was talk between she and the accused for amicable settlement of 

the case. Two months delay in filing a criminal case is inordinate delay and the 

prosecution has to satisfactorily explain the same. But in the case though the 

prosecution just gave explanation in the ejahar; but failed to substantiate the same 

by adducing cogent evidence.  

 
22. In a criminal case if there are two stories, one in support of the prosecution and 

another in support of the accused, then the story which is in favour of the accused 

is required to be accepted. In this case, as stated earlier, the prosecution witnesses 

described two stories. One implicated the accused and the other not. 

  

23. In view of the above discussion and observation it is concluded that the prosecution 

has failed to establish the charge against the accused beyond all reasonable doubt 

which is mandatory in criminal law and hence, the accused deserves benefit of 

doubt. Accordingly, the impugned judgment and order passed by learned trial 

Magistrate is set aside. The accused /appellant is acquitted of the charge on benefit 

of doubt and he is set at liberty.   

 

24.  Return the case record of G. R. 557/2013 along with a copy of the judgment of this 

Court to the Court of learned Additional Chief Judicial Magistrate, Dhubri.  

25. Given under my hand and seal of this Court today the 09th day of April 2019.  

 

       (D. Thakuria) 
       Sessions Judge, 
       Dhubri.  
            
  

 


