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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,
DHUBRI

G.R. Case No.5277/2016
U/S 447/294/323/506/34 IPC

STATE OF ASSAM
                            -VS-

1) BAPPI BISWAS
2) ATUL BISWAS
3) AKUL BISWAS
4) FULKUMAR BISWAS@ GANESH  

   ……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

FOR THE STATE:- MR. D. CHOUDHURY,
LEARNED A.P.P.

FOR THE ACCUSED:- MR. B. MAHANTA, 
LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 28/01/19, 02/03/19, 
ARGUMENT HEARD ON:-        01/04/19
JUDGEMENT DELIVERED ON:-01/04/19

JUDGMENT

1. In this case accused persons namely Bappi Biswas and

three  others  are  facing  trial  for  the  case  filed  by  the

informant Bikul  Chandara Ray,  u/s   447/294/323/506/34

IPC.

2. The brief of  the prosecution story as revealed from the

FIR is  that  on 26.12.16  at  about  8.30 PM  the  accused

persons  illegally  entered  into  the  pond  which  is  in

possession of the informant and caught fish there. At that

time care takers of the pond namely Moinul Sk and Atul

Barman  saw  them  and  on  being  resisted  the  accused

persons  scolded  them  with  obscene  language  and

committed marpit  upon them with hands and lathi. It  is

alleged by the informant that the accused persons took

away the fishes, as a result the informant incurred loss

amounting to Rs. 10,000/-. Hence the informant filed the
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case. 

3. On receipt of ejahar the O/C Golakganj P.S registered the

case  vide  Golakganj  P.S  Case  No.  1272/2016,   u/s

447/294/379/323/506/34  IPC  and  endorsed  ASI   Abdus

Sabur  to  investigate  the  case.  During  the  course  of

investigation  the  I.O  visited  the  place  of  occurrence,

recorded  the  statement  of  the  witnesses,  seized  the

articles,  collected  medical  reports  and  arrested  the

accused persons. As the offences are bailable in nature,

the  accused  persons  were  released  on  bail.   After

completion of investigation the I.O submitted the charge

sheet  against  the  accused  persons  u/s

447/294/323/506/34 IPC and forwarded the case to the

court for trial.

4. On receipt  of  summons the accused persons  appeared

before  the  court.  Copies  of  relevant  documents  were

furnished to the accused persons under section 207 of Cr.

P.C. After hearing the learned counsel for both the sides

and on finding sufficient materials to presume that the

accused  persons  have  committed  offence  punishable

under section 447/294/323/506/34 IPC, the particular of

offences  punishable  under  the  said  sections  were  read

over and explained to the accused persons to which they

pleaded not guilty and claimed to be tried.

5. In  this  case  the  prosecution  examined  two  witnesses.

After  closure  of  prosecution  evidence  statement  under

section  313  of  Cr.P.C.  was  recorded  of  the  accused

persons which were of total denial. Defence side did not

examine any witness. Heard the argument put forwarded

by the learned Counsel for both the sides as well as gone

through the evidence available on record.

6.  Point for determination.
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i) Whether the accused person on 26.12.16  at about

8.30 PM at village Ratiahada Part-I committed criminal

trespass  by  entering  in  the   pond  which   is  in

possession  of  the  informant  Bikul  Chandra  Ray  in

furtherance  of  their  common  intention  and  thereby

committed the offence punishable u/s 447/34 IPC?

ii)  Whether  the  accused  persons  on  the  same  date

time  and  place  uttered  filthy  words  towards  the

informant's  care  taker  namely  Moinul  Sk  and  Atul

Barman in furtherance of their common intention and

thereby committed the offence punishable u/s 294/34

IPC?

iii)  Whether  the  accused persons  on the  same date

time  and  place  voluntarily  caused  hurt  to  the

informant's  care  taker  namely  Moinul  Sk  and  Atul

Barman in furtherance of their common intention and

thereby committed the offence punishable u/s 323/34

IPC?

iv) Whether  the accused persons on the same date

time and place threatened the informant's care taker

namely Moinul Sk and Atul Barman in fear of death in

furtherance  of  their  common  intention  and  thereby

committed the offence punishable u/s  506/34 IPC?

Discussion, Decision and Reasons thereof:-

7. I have gone through the evidence available on record and

heard the learned counsels of both sides and I shall now

discuss and decide the points formulated.  

 EVIDENCES

8. In this case informant Bikul Chandra Ray was examined

as PW-1 and Moinul Sk was examined as PW-2. 

9. PW-1 Bikul Chandra Ray deposed that he is the informant

of this case. Exhibit -1 is the FIR and exhibit-1(1) is his

signature. He said that about two years ago while he was

supervising the pond under the Panchayat, he saw that

the accused persons were fishing in the pond. When he
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asked them not to do fishing then they had an altercation.

Hence, out of anger he filed the case and now he does

not  want  to  proceed  with  the  case.  He  said  that  they

settled the matter in the village meeting. During his cross

examination  he  said  that  he  has  no  objection  if  the

accused persons are acquitted. 

10.PW-2 Moinul Hoque deposed that both sides are known to

him. He said that about two years back they had some

dispute pertaining to fishing in Ratiadaha  beel.  He said

that both sides had some altercation and due to push and

pull  he fell  down and got injury. He said that they had

already  settled  the  matter.  His  cross  examination  was

declined by the defence.  

APPRECIATION OF EVIDENCE

11.Point No. 1:  To constitute an offence u/s  447 IPC the

prosecution has to establish that accused entered into the

property of the  complainant with an intention to commit

an offence. 

       Now let us see whether by adducing the evidence of

prosecution  is  able  to  establish  the  above  mentioned

ingredient u/s 447 IPC.

          In the FIR it is alleged that the accused persons

illegally  entered  into  the  pond  of  the  informant  and

caught  fish  there.  Now  from  the  evidence  of  PW-

1/informant shows that when the accused persons were

fishing in a pond he asked them not to do fishing then

they had an altercation. Hence, out of anger he filed the

case.  PW-1/informant  in  his  evidence  has  not  stated

anything  about  the  illegal  entrance  of  the  accused

persons in his pond. PW-2 who is one of the victims of this

case also stated the same as PW-1/informant.  Situated

thus,  I  find  no  ingredients  to  show  that  the  accused

persons  had  unlawfully  entered  the  pond  of  the

informant. Hence, the ingredients u/s 447/34 IPC is not
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attracted. 

12. Point No. 2. 

        To constitute an offence u/s 294 IPC the prosecution

has to establish that the accused uttered filthy language

towards the victim.

        During argument learned counsel for the accused

submitted that to attract section 294 IPC the prosecution

must bring on the record the very word which is alleged

to be obscene.  It is fact that unless the word alleged to

be  obscene  is  brought  on  record  it  is  not  possible  to

decide whether the very word is obscene or not according

to section 294 IPC.  

         From the evidence of PW1  and PW-2 it appears to

me that the prosecution failed to bring on record the word

which is alleged to be obscene. In absence of the very

word it cannot be held the accused is guilty for uttering

the obscene word. It is also not proved that the utterance

of the word has been made in or near any public place. 

          Hence, I opined that the accused persons are not

guilty of offence under section 294/34 IPC. 

13. Point No. 3

         To bring the offence u/s 323 IPC the prosecution has

to prove that the accused persons voluntarily caused hurt

to the informant's care tares namely  Moinul Sk and Atul

Barman.  But  from the  evidence  of  PW-1/informant  and

PW-2/victim it is seen that they have not stated a single

word implicating the accused persons that the accused

persons  caused  hurt  to  them  in  any  manner.  Thus,  it

appears to me that the evidence of PW-1 and PW-2 have

not corroborated the contents of the FIR. Hence, I find no

ingredients to bring home the charge u/s 323/34 IPC.

14.Point  No.  4:  To  bring  the  offence  u/s  506  IPC  the

prosecution  has  to  prove  that  the  accused  persons
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threatened the  informant's  workers  in  fear  of  death  or

cause injury to  their  persons or  reputation or  property.

But from the evidence of PW-1/informant and PW-2/victim

it  has  appeared  that  the  accused  persons  have  not

threatened the informant in fear of death or cause any

injury or reputation or property. Thus, it  appears to me

that the evidence of PW-1 and PW-2 have not supported

with the contents of the FIR. Hence, I find no ingredients

to bring home the charge u/s 506/34 IPC as well.

15.From the above discussion, I come to the safe conclusion

that the prosecution has failed to bring home the charge

against  the  accused  persons  under  the  said  sections.

Hence,  the  accused  persons  are  acquitted  and  set  at

liberty forthwith.  

16.The bail bonds of the accused persons are extended for a

period of six months as per section 437-A Cr.PC.

17.Given under my hand & seal of this Court and delivered in

the open Court on this 1st  day of  April, 2019 at Dhubri.

 (SANGITA HALOI)
                      Judicial Magistrate First

Class
Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W-1  Bikul Chandra Ray( Informant)
P.W-2 Moinul Hoque 

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 FIR

(SANGITA HALOI)
            Judicial Magistrate First Class,  

 Dhubri


