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 IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

       AT BILASIPARA 
  

   

     PRESENT :      Smt. Mridusmita Hazarika, AJS  

                         Judicial Magistrate First Class,  

         Bilasipara, Dhubri 
                           
 
                            G.R.Case No. 410 of 2011. 
                               
           State of Assam 

                                                  V/S 

Md. Abdul Aziz 

                              (Under section 380/511/34 of the Indian Penal Code) 

        
        

        Charge framed on: 19.3.2015. 
 

Evidence recorded on: 5.1.2019, 14.3.2019.   
 

    Statements recorded on: 28.3.2019.  
 

        Arguments heard on: 28.3.2019. 
 
        Judgment delivered on: 1.4.2019.  
     
        Advocate for the Prosecution: Mr. Sorhab Ali Sheikh, Ld. Asst.P.P. 
 
       Advocate for the accused: Mr. Shantiuddin Sk.    

                                           
                                              
 

             J U D G M E N T 
 
      Prosecution Case in Brief: 
 
 

1. Prosecution case was launched on the basis of Ejahar lodged by the informant 

Azad Ali stating inter alia that he owned a fruit shop at Bahalpur Bus stand.  On 

6.8.2011 at around 11-00 PM, when his elder brother namely Ainuddin Mandal 

went to check the godown of fruit, he had seen the accused persons while 

coming out from the godown. On seeing the brother of informant, accused 

persons had fled away leaving a dagger on the spot. The accused persons had 

entered into the godown and put some mobiles, computer parts and charger 
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boards in a jute bag and tried to steal the same. Hence, this case. 

2. On the basis of written Ejahar, Officer In Charge, Chapar P.S. registered the 

same as Chapar P.S case no. 236/2011 against the accused person u/s 380/511 

IPC and I/O launched the investigation. After completion of investigation, the 

I/O finally submitted charge sheet against the accused persons namely Hamidul 

Islam and Abdul Aziz U/S 380/511 of the IPC. 

3. After filing of charge sheet, cognizance of offence was taken and accused were 

summoned. On appearance of the accused, necessary documents were 

furnished to him in compliance of section 207 of the Criminal Procedure Code. 

On perusal of the materials on record, charges under section 380/511/34 of the 

IPC were framed against the accused. Charges were read over and explained 

to the accused to which they pleaded not guilty and claimed to be tried. 

4. It appears from record that accused Hamidul Islam died during trial. Hence the 

case abated against him and trial proceeded against accused Abdul Aziz. 

5. Prosecution examined only five witnesses during course of trial. The material 

witnesses were duly cross-examined by the defense and thereafter discharged.  

6. On closure of prosecution evidence, accused was examined U/S 313 of the 

Criminal Procedure Code wherein he denied all the incriminating questions put 

to him. Accused declined to lead defense evidence also.  

7. I heard the argument advanced by the learned counsel for the accused and Ld. 

Asst.P.P.  Also perused the materials available in the record.  

8. Upon hearing both the parties and on perusal of the record, the following point 

is formulated in order to arrive at a just decision of the case: 

 

POINTS FOR DETERMINATION: 

Point no 1: Whether the accused person on 6.8.2011 at about 11-00 pm, in 

furtherance of common intention, attempted to commit theft in the godown of 

the informant and thereby committed and offence punishable under section 

380/511/34 of the IPC? 

                                 DISCUSSION DECISION AND REASONS THEREOF 

9. For the purpose of bringing more clarity in the discussion, I deem it fit to 

reproduce here the relevant testimonies of prosecution witnesses. 

10. PW-1, the informant Azad Ali in his examination in chief deposed the incident 

took place at night around 7(seven) years back. At about 3-00 am of the night 

of occurrence, one person had informed him over phone about the theft 

committed in his shop. Hence he went to his shop and found the lock in broken 

condition. The weighing articles of his shop was stolen away. Later on he filed 
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the FIR. PW-1 proved the FIR as Exhibit-1 and his signature as Exhibit-1(1). 

During cross-examination PW-1 deposed that he did not see the occurrence and 

he also did not know from whom the police seized the stolen articles.   

11. PW-2, Sahid Ali Mandal in his examination in chief deposed that about 7(seven) 

years back at night, coming to know about theft in his shop of fruit, he went to 

the place of occurrence. PW-2 stated that the fruits of his shop were stolen 

away. During cross-examination PW-2 deposed that he did not know who had 

stolen the articles from his shop.  

12. PW-3 Ainuddin Mandal in his examination in chief deposed that on the day of 

occurrence someone committed theft in the shop of Azad Ali by breaking the 

lock and key. During cross-examination PW-3 deposed that he did not see the 

occurrence.  

13. PW-4 Fulchand Ali in his examination in chief deposed that in the morning of 

the day of occurrence, while he was going for work, he had seen a gathering 

near the market. On being enquired, people told that someone had committed 

theft in the shop of informant. During cross-examination PW-4 deposed that he 

did not know who had committed theft.  

14. PW-5 Mukul Ch. Roy in his examination in chief deposed that on 7.8.2011 he 

was posted at Chapar P.S. and on the same day one Azad Ali lodged an FIR at 

the P.S. Accordingly the O/C, Chapar P.S. endorsed the case upon him for 

investigation. PW-5 further deposed that during investigation, he visited the 

place of occurrence and prepared a rough sketch-map and then he recorded 

the statement of the witnesses and recovered one dagger from the place of 

occurrence. Thereafter he visited the house of accused but the accused was 

absconding. In spite of several search, accused could not be traced out. 

However upon finding sufficient materials, PW- 5 submitted the charge-sheet 

against the accused. PW-5 proved the charge-sheet as Exbt-2 and his signature 

as Exbt-2(1). During cross-examination PW-5 deposed that no articles was 

seized in connection with this case.       

15. Now in the instant case, it appears from the record that Ainuddin Mandal had 

seen the accused persons near the place of occurrence. On the other hand, 

other witnesses admittedly did not see the occurrence. Thus it appears that 

whole prosecution story is dependent mainly upon the testimony PW-1 Ainuddin 

Mandal who had seen the accused persons near the shop of informant as stated 

in the FIR.  

16. Now, if we go through the testimony of PW-3, it appears that PW-3 remained 

totally silent as regards the fact that he had seen the accused persons near the 
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shop of informant. PW-3 clearly stated in his examination in chief that on 

receiving information about the occurrence, he went to the place of occurrence. 

Thus from the testimony of PW-3, it is clear that he went to the place of 

occurrence after receiving information only. Thus from the testimony of PW-3, 

it is clear that he did not see the accused persons near the shop of informant 

as stated in the FIR.  

17. As already stated above, the other PWs admittedly did not see the occurrence. 

Thus from the version of PW-1 to PW-4, it cannot be held that accused was 

attempting to commit theft or accused had committed theft in the shop of 

informant. PW-5 Mukul Ch. Roy in his examination in chief  though deposed that 

he found sufficient materials against the accused persons but his testimony is 

not supported by either the informant or the other independent witnesses.      

18. Thus, from the above, I have arrived at the firm conclusion that prosecution has 

miserably failed to prove the charge leveled against the accused and accordingly 

accused namely Md. Abdul Aziz is held not guilty for commission of offence U/S 

380/511/34 of the IPC. 

                                            

                                     O R D E R 

19. Thus, on the basis of what have been discussed above, accused person namely 

Md. Abdul Aziz is acquitted. 

20. Set the accused person at liberty forthwith.  

21. Bail bond for the accused person is extended for six months.  

22. The case is disposed of on contest accordingly. 

23. Given under my hand and seal on this 1st day of April, 2019 at Bilasipara, Dhubri.   

 
 
                                                                      
 
 
                                                                         ( Smt. M. Hazarika) 

                                                                  Judicial Magistrate First Class 

                                                                           Bilasipara, Dhubri 
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APPENDIX 

 
 

 A. WITNESS OF PROSECUTION:  
  

1. P.W.1: Azad Ali.   
2. P.W.2: Sahid Ali Mandal.   
3. P.W.3: Ainuddin Mandal.  
4. P.W.4: Fulchand Ali.  
5. P.W.5: Mukul Ch. Roy.  
 

  
           B. EXHIBITS OF PROSECUTION:  
                             1. Exhibit 1  : F.I.R. 
                           2. Exbt.1(1):  Signature of PW-1.   
        3. Exbt.1: Charge-sheet. 
                           4. Exbt.1(1): Signature of PW-5.  
                          
 

 C. WITNESS OF DEFENCE: Nil 
 
  D. EXHIBITS OF DEFENCE: Nil 

  
     
       
                                                                                        Smt. M. Hazarika  

                                                                  Judicial Magistrate First Class 

                                                                                   Bilasipara, Dhubri. 
 

 


