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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S 

             Civil Judge, Dhubri 

 

Title Appeal No. 48/2014 

21st day of August,2019 

1) Sri Khaneswar Das ..................... Appellant. 

-Versus- 

1) Smti. Mira Biswas and others ..................... Respondents. 

This appeal coming on this day (or having been heard on)  25-07-2019  

In the presence of: 

1) Mr. S.R.Sk      ............................ Ld. Advocate for Appellant. 

2) Mr. M.Rahman  ............................ Ld. Advocate for Respondents. 

And having stood for consideration to this day, the Court delivered the following 

judgment:- 

J U D G M E N T 

1. This first appeal has been preferred by plaintiff/appellant on being dissatisfied with the 

judgment and decree dated 29-03-2014 passed by learned Munsiff No.2, Dhubri in T.S. 

No.505/2006 whereby the Ld. TrialCourt dismissed the suit. 

2. This appeal has been filed by appellant on the following grounds :  

1)The Ld. TrialCourthas failed to exercise judicial mind in deciding the suit. 
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2)The Ld. TrialCourt has not framed issues covering whole pleadings of the parties, 

hence decision arrived is illegal and erroneous. 

3) The Ld. TrialCourtwrongly decided issue No.4, 6 & 7.  

3. Let me briefly narrate the plaintiff’s suit. The plaintiff’s suit is for specific performance 

by re-conveying land. 

4. Lt. Khetra Mohan Das is the father of the plaintiff and Lt. Makhan Bala Das is the 

mother of the plaintiff. The plaintiff’s father entered into a deed of sale with the 

defendant for sale of land measuring 7L(seven lecha) covered by Patta No.274, Dag 

No.394 out of total land measuring 1K-1L (one katha one lecha)of same Patta and Dag 

and another 2L(two lecha) in Patta No.751(N), 315(O), Dag No. ଷଽ଼
ଵ଼ଵ

at a consideration 

amount of Rs.50,000/- (Rupees fifty thousand) only. A sale deed No.864/2001 was 

executed on 02/07/2001is void and the seller had no right on the 7L (seven lecha) land 

sold by him. It is stated that Lt. Makhan Bala Das, W/O Khetra Mohan Das had before 

her death on 28/01/98 executed a WILL in favour of the plaintiff bequeathing her 

entire land measuring 1K-1L(one katha one lecha) land in Dag No.394, Patta No.274. 

The plaintiff probated the WILL vide Misc.(P) No.196/2001 and has become absolute 

owner of the land in Dag No.394, Patta No.274. Khetra Mohan Das now deceased in 

executing the sale deed had covenanted that if the purchaser found that the seller has 

no right, title and interest in B schedule land or has any defect in title in land shown in 

the deed No.864 of 2001 then the purchaser will vacate the land mentioned in 

theschedule land and the vendor shall refund the money to the purchaser. After issue 

of the probate vide Misc.(P) No.196/2001 the plaintiff issued a notice to the defendant 

to recover the 7L (seven lecha) land ofPatta No.274 and Dag No.394 and to receive 

the proportionate money of Rs.39,000/- (Rupees thirty nine thousand) only as per sale 

deed as the seller Lt. Khetra Mohan Das had no right, title or interest on the land 
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covered by Patta No.275, Dag No.394. In spite of asking and requesting for re-transfer 

the land to the plaintiff the defendant has not complied the request. The defendant is 

not willing to comply the term entered in the sale deed No.864/2001.Hence this suit.   

5. The defendant has contested the suit by filing written statement. The defendant 

contended that suit is not maintainable in law and facts; there is no cause of action; 

suit is barred by law of limitation; suit is barred by the principle of estoppel, waiver and 

acquiescence; bad for non-joinder and mis-joinder of necessary parties; suit is not 

properly valued. 

6. The defendant contended that Khtra Mohan Das executed sale deed in favour of the 

defendant for land 7L(seven lecha) out of 1K-1L(one katha one lecha) of Patta No.274, 

Dag No.394 and 2L(two lecha) land of Patta No.751(N), 315(O), Dag No. ଷଽ଼

ଵ଼ଵ
. Khetra 

Mohan Das vide Regd. Gift Deed No.326 dated 21-03-01 gifted land measuring 

14L(fourteenlecha) out of 1K-1L(one katha one lecha) covered by Patta No.274, Dag 

No.394 to the plaintiff. Khetra Mohan Das thereafterto sale the remaining 7L(seven 

lecha) land ofPatta No.274, Dag No.394 along with 2L(two lecha) land of Patta 

No.751(N), 315(O), Dag No. ଷଽ଼

ଵ଼ଵ
contacted the defendant and jointly filed petition for 

sale permission before the DC, Dhubri and the plaintiff filed no objection petition 

before the D.C., Dhubri on 28-05-01 stating that he has no objection for sale of 

7L(seven lecha)land by his father Khetramohan Das to the defendant. The plaintiff was 

present at the time of execution and registration of sale deed No.864/01 and he signed 

the same as a witness.From the NOC petition filed by the plaintiff to the DC, Dhubri on 

28/05/01 the defendant came to know about the deed of WILL No.25 III of 1995 of 

Dhubri Sub-Registrar Office which was jointly executed by Khetramohan Das and his 

wife Makhan Bala Das and jointly appointing Md. Naser Ali Sk, Advocate, Dhubri Bar 

Association as the executor of the WILL to obtain probate.  But on due consent of the 
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plaintiff,Lt. Khetra Mohan Das out of total land measuring 1K-1L(one katha one 

lecha)of Patta No.274, Dag No.394, 14L(fourteen lecha) land which was gifted to the 

plaintiff on 21-03-01 through gift deed No.326/01 sold the remaining 7L(seven 

lecha)land to the defendant with due consent of the plaintiff and delivered possession. 

The plaintiff remained silent till the lifetime of his father but after long years of his 

death this suit is filed maladiely. The plaintiff filed petition for Letter of Administration 

vide case No.196/01 without making the defendant a party though the suit land was/is 

in exclusive possession of the defendant. The S/L is duly mutated in the name of 

defendant through case No.DM.23/01-02. The defendant has been paying revenue, 

holding tax etc. regularly to the authority concerned. The defendant has valid right, 

title, interest and possession in the suit land. Lt. Khetromohan Das did not have any 

defect in title and sale deed No.864/01 is valid and binding upon the plaintiff. The 

defendant built her three storied RCC building on the suit land. As such re-convey of 

the suit land to the plaintiff does not arise at all. Accordingly the defendant has prayed 

to dismiss the suit with costs.  

7. The learned TrialCourt has framed following issues : 

1) Whether the suit is maintainable in present form? 

2) Whether there is any cause of action for the suit? 

3) Whether the suit is bad for non-joinder of necessary parties? 

4) Whether the suit is barred by provisions of law?  

5) Whether the suit is properly valued? 

6) Whether the Registered gift deed No.326 dtd. 21-03-01 and deed of will No. 25-III 

of 1995 are valid?  

7) Whether sale deed No.864/01 dtd.03-07-01 conveys valid title in law to the 

transferee? 

8) Whether the plaintiff is entitled to reliefs as prayed for? 
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9) To what relief/s plaintiff is entitled? 

8. Points for determination: 

(1) Whether there was any covenant in the sale deed No.864 dtd.03/07/01 to re-convey 

the S/L to the seller if the seller’s title is found defective? 

(2) Whether the seller Lt. Khetromohan Das’ title is defective due to the reason of 

execution of WILL deed No.25-III of 1995? 

(3) Whether the Ld. TrialCourt has erred in reaching the findings? 

9. Discussions, Reasons and Decision: 

10. Point No.1, 2 & 3: 

There is no dispute that the plaintiff’s father sold out the B schedule land to the 

defendant. The only point of objection is that there was a clause in the sale deed that 

if the seller’s title is found to be defective then the purchaser will vacate the land and 

the seller will return the consideration amount to the purchaser. Ext.1 is the certified 

copy of sale deed No. 864 dtd.03/07/01. The defendant’s plea is that the plaintiff was 

a witness to the sale deed No. 864 dtd.03/07/01 and same was executed by his father 

with NOC of the plaintiff. The sale deedwas executed on 03/07/01. The WILL was 

executed in 1995. WILL is not a title deed, it does not confer any title to the person in 

whose favour WILL is executed. The plaintiff has stressed on the clause of re-convey 

of the sold land to the purchaser on refund of the consideration money. But there is 

another clause in the sale deed that the B schedule land transferred by the sale deed is 

automatically ousted from the total portion of land mentioned in the WILL executed by 

the seller on 04/09/1995 vide WILL No.25III of 1995. The plaintiff has filed the suit for 

re-convey of the S/L i.e. B schedule land on the basis of this particular clause of re-

convey in the sale deed. The B schedule land is out from the purview of the WILL. The 

plaintiff though obtained probate of the WILL for the A schedule land but can be 

understood that same had been obtained by concealment of fact of B schedule land 
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being out of the purview of the WILL. It is not clear on what basis the plaintiff has said 

that his father’s title is defective. Moreover the defendant’s right, title and interest over 

the B schedule land has been already declared by a competent Civil Court vide 

judgment and decree dtd.23/09/13 of TS No.473/10 passed by Ld. Munsiff No.1, 

Dhubri. It can be understood that the plaintiff is stressing on the favourable clause of 

the sale deed No.864 dtd.03/07/01 and has overlooked the other clause. It seems that 

the plaintiff somehow wants back the B schedule land once duly sold by his father to 

the defendant. I find that there was clause in the sale deed No.864 dtd.03/07/01 to re-

convey the S/L to the seller if the seller’s title is found defective. I also find that the 

plaintiff could not show as to how his father, the seller Lt. Khetromohan Das’ title is 

defective due to the reason of execution of WILL deed No.25-III of 1995 when it is 

clearly written in the sale deed No.864/01 that the land sold is out of the purview of 

the WILL. Hence, I find that the Ld. TrialCourt has not erred in reaching the findings. 

11. In view of the above discussions, the title appeal is dismissed on contest with cost.The 

impugned judgment and decree dated 29-03-2014 passed by learned Munsiff No.2, 

Dhubri in T.S. No.505/2006is hereby upheld. Prepare decree accordingly. 

12. Send back LCR along with a copy of judgment. 

13. Given under my hand and seal of this Court this 21stday of August, 2019. 

Typed by me— 

 

 

    D. Boro        D. Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 


