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IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI
G.R. Case No. 2667 of 2017

U/S 341/294/323/34 IPC

STATE OF ASSAM

-VS.-

1. ABDUL MALEK &
2. SAMIUL HOQUE.

……...ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE:- MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED:- MR. Y. A. BEPARI, 
LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 04.09.2018, 13.12.2018 &
    06.06.2019.

ARGUMENT HEARD ON :- 08.08.2019
JUDGEMENT DELIVERED ON :- 17.08.2019.

J U D G M E N T

1.  In this case accused Abdul Malek & other are facing trial

for the case filed by the informant Nabijur Rahman, u/s 341/294/323/34

I.P.C. 

2.  The brief  of  the prosecution story as revealed from the

F.I.R.  Inter-Alia  is  that  on 22.06.2017, at  around 9:00 AM,  while the

father of informant Hazrat Ali was carrying firewood through “Thela”

from the bank of Gadadhar river, on the way, the accused persons had

restrained  him  in  front  of  their  house  and  abused  him  with  filthy

languages. Accused persons further assaulted him with rod, lathi etc.

Thereafter, his father was shifted to Dhubri Civil Hospital through 108

for treatment. Hence, the informant filed the case. 

3.  On receipt of the Ejahar the Officer-in-Charge of Gauripur

P.S.  registered  the  case  vide  Gauripur  P.S.  Case  No.728/17,  u/s

120(B)/341/294/325/34  I.P.C.  and  endorsed  A.S.I.  Mr.  Ananda  Kumar
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Sarkar to investigate the case. During the course of investigation, the

I.O.  visited  the  place  of  occurrence,  recorded the  statement  of  the

witnesses. After completion of investigation, the I.O. has submitted the

charge sheet against the accused persons u/s  341/294/323/34 I.P.C.

and was forwarded the case to the court for trial. 

4.  On  receipt  of  summons  the  accused  persons  appeared

before the court. Copies of relevant documents were furnished to the

accused persons under section 207 of Cr. P.C. After hearing the learned

counsel  for  both  the  sides  and  on  finding  sufficient  materials  to

presume  that  the  accused  persons  have  committed  offences

punishable under section 341/294/323/34 IPC, the charge of offences

punishable under the said sections were read over and explained to

the accused persons to which they pleaded not guilty and claimed to

be tried.

5.  In support of his case, prosecution examined as many as

four  numbers  of  witnesses.  After  closure  of  prosecution  evidence,

statement  under  section  313  of  Cr.P.C.  is  recorded  of  the  accused

persons, which were of total denial. Defence side did not examine any

witness. 

6.  Heard the argument put forwarded by the learned Counsel

for both the sides as well as gone through the evidence available on

record.

7.  Points for determination.

i) Whether the accused persons on 22.06.2017,

at around 9:00 AM, in front of their  house,  in

furtherance  of  their  common  intention,

wrongfully  restrained  the  informant’s  father

Hazrat Ali  and thereby committed the offence

punishable u/s 341/34 IPC?

ii) Whether the accused on the same date and

place, in furtherance of their common intention,

uttered  filthy  language  upon  Hazrat  Ali  and
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thereby committed the offence punishable u/s

294/34 IPC?

iii) Whether the accused on the same date and

place, in furtherance of their common intention

voluntarily  caused  hurt  to  informant’s  father

Hazrat Ali  and thereby committed the offence

punishable u/s 323/34 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-

8.  I have gone through the evidence on record and heard the

learned counsels of both sides and I shall now discuss and decide the

points formulated. 

 

EVIDENCES

9.  In this case informant Nabizur Rahman was examined as

PW-1,  one  Hazrat  Ali  was  examined  as  PW-2,  one  Abul  Kalam was

examined as PW-3 and one Saidur @ Sahidur Rahman was examined

as PW-4.

10. PW-1, Nabizur Rahman, deposed that he is the informant

of this case. He knows the accused persons. On 22.06.2017, at about 9

AM, while the informant along with his father were carrying firewood by

Thela towards home from the bank of Gadadhar river, on the way, the

accused Malek  had called  them in  front  the  house  of  Barek.  Then,

accused  Malek  assaulted  from  the  backside  and  accused  Saminul

assaulted  his  father  with  Batam.  Thereafter,  accused  Khalek  and

Roshid  went  to  assault  them  though  the  nearby  people  prevented

them. His father fell down and sustained blood injury on his head and

broken the  bone  of  chest.  Thereafter,  his  father  was  taken  to  Civil

Hospital,  Dhubri  through 108 ambulance.  Thereafter,  he lodged this

case vide Ext.1 and Ext.1(1) is his signature. 

During his cross examination he stated that the houses of

Osman,  Tuku  are  situated  near  the  house  of  Malek.  Ismail,  Rahim,

Ayub, Mojibar,  Lakam were present at  the place of  occurrence.  The

blood stain clothes of his father were given to police. The distance of

police station from the house of Malek is about 5 KM. There was a

dispute between them and accused persons with regard to land and
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due  to  that  a  village  bichar  was  held.  Many  suggestions  were  put

forwarded by the defence counsel, which were denied by PW-1.

11. PW-2,  Hazrat  Ali,  deposed that the informant is  his  son

and accused persons are known to him. About 1 year back, one day,

while he was carrying firewood towards his house from Mela, on the

way, accused Malek assaulted him with lathi and rod in front of his

house. He had sustained head injury and fell down. Thereafter, he was

taken to hospital through 108.

 During  cross-examination  he  said  that  he  cannot

remember the date of occurrence but,  the occurrence took place at

around  9  AM.  About  12  persons  were  gathered  at  the  place  of

occurrence. Prior to this incident, there was a dispute with the accused

persons regarding his  daughter  and that  was  amicably  settled.  The

houses of  Rahim,  Osman,  Tuku,  Eman,  Ismail  are  situated near  the

place of occurrence. His son had shifted him to hospital.

12. PW-3, Abul Kalam, deposed that he knows the informant

and accused persons of this case. About one and half years back while

he was walking over the road then informant called him to his house.

Then he saw police. But he does not know what happened between

them. He only heard that Malek hit Hazrat Ali from police. 

During his cross examination he said that he does not know the

date of incident.

13. PW-4, Saidur @ Sahidur Rahman, deposed that he knows

the informant and accused persons of this case. About 2 years back

both side had dispute while they were collecting fire wood. On their

way both side engaged into altercation and they started pushing each

other. Later he separated them. He heard they had settled the dispute.

 During his cross examination he said that both sides have

appeared in the court and they had settled the matter amicably. 

 APPRECIATION OF EVIDENCES

14. To prove the facts mentioned in the FIR, the prosecution

has examined as many as four witnesses. The fact which reveals from
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the F.I.R., shows that on 22.06.2017, at about 9 A.M., while the father

of the informant was carrying fire wood in a cart, the accused persons

being equipped with lathi, rod etc. assaulted him.

15. During  the  evidence  of  informant  /  PW-1,  testified  that

when they reached the house of accused Barak, they were called by

accused  Malek  to  the  place  of  occurrence  and  when  they  reached

there, accused Malek and Saminul assaulted his father with a Batam.

Later accused Khalek and Rashid also came for beating them. But, due

to intervention by the public, they could not do the same. Later,  his

father was taken to Civil Hospital, Dhubri. During cross-examination he

admitted about the land dispute pending between them.

16. Now from the evidence of PW-1,  it  is seen that he had

named Malek and Saminul are the assailant of his father. But, on going

through the evidence of victim / PW-2, he named Malek who was the

assailant.  He did not named the other accused were present in the

place of occurrence. The evidence of independent witnesses, PW-3 said

that  he had heard  that  accused Malek  attacked the victim.  On the

other hand, according to PW-4, both sides were pushed each other,

they have engaged into a verbal altercation only.

17. Thus, from the evidence of the prosecution witnesses, it is

seen that they have deposed differently as regard to the involvement

of all the accused persons. The villagers, who were present in at the

time  of  occurrence,  have  not  been  examined  in  this  case.  The

independent  witnesses examined by the prosecution side have also

failed to say anything incriminating against the accused Malek. 

18. Since, the accused persons as well as the informant side

have some previous enmity, in my considered opinion it will  not be

safe to convict the accused only on the basis of the evidence given by

the informant and victim. 

19. Situated thus, it is cleared that the evidence of PW-1 &

PW-2 are not supported by the witnesses.  The prosecution has also
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failed to examine the Medical Officer in this case. Further as per order

dated 06.06.2019, the case was already compromised by both sides.

20. As such, the evidence of the prosecution side is appearing

weak. Hence, the accused persons are acquitted from this case and set

at liberty forthwith.

 

21. The bail bonds of the accused persons are extended for a

period of six months as per section 437-A Cr.P.C.

22. Given under my hand & seal of this Court and delivered in

the open Court on this 17th day of August, 2019 at Dhubri.

    (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

        Dhubri.

A P P E N D I X

PROSECUTION WITNESSES:

(i) P.W-1  Nobijur Rahman (informant)
(ii) P.W-2 Hazrat Ali,
(iii) PW-3 Abul Kalam,
(iv) PW-4 Saidur @ Sahidur Rahman.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 F.I.R.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

     Dhubri.


