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JUDGMENT

1. In  this  case  accused  Nur  Hussain  Bepari  &  six  others  are

facing trial for the case filed by the informant Hasanur Zaman Sikari,

u/s 147/323/447/294/506 I.P.C. 

2. The brief of  the prosecution story as revealed from the FIR

inter-alia is that on 05/11/2011 at about 7.27 P.M the accused Nazrul

Ali Bepari called the informant over telephone and threatened him

with the fear of death. He said that after 15 minutes the accused

came to his house and threatened him by showing pistol and tried to

take him away. On raising alarm the nearby people gathered, then

the accused fled away from the place.  Again on 06/11/11 at about

8.00 a.m. while the informant along with his uncle Khadebor Rahman

Bepari  came  out  to  the  PWD road.  Then  the  accused  Nazrul  Ali

Bepari suddenly appeared there and restrained him and also started

to  hit  him  with  waist  belt  from Nazrul  Ali  Bepari.  The  informant



somehow snatched the belt. Thereafter the other accused persons

being equipped with lathi, stone etc. came there and assaulted him

and his relatives. The informant stated that he handed over the belt

to the police. Hence, he filed this case against the accused persons.

3. On receipt of the Ejahar the Officer-in-Charge of Golakganj P.S.

registered  the  case  vide  Golakganj  P.S.  Case  No.567/14,  u/s

147/148/149/447/  325/337/506  I.P.C.  and  endorsed  S.I.  Mr.  B.  C.

Barman to investigate the case. During the course of investigation,

the I.O. visited the place of occurrence, recorded the statement of

the  witnesses  and  collected  medical  report  of  the  victims.  After

completion of investigation, the I.O. has submitted the charge sheet

against the accused persons u/s 147/341/447/323/294/337/506 I.P.C.

and was forwarded the case to the court for trial. 

4. On receipt of summons the accused persons appeared before the

court. Copies of relevant documents were furnished to the accused

persons  under  section  207  of  Cr.  P.C.  After  hearing  the  learned

counsel  for  both  the  sides  and  on  finding  sufficient  materials  to

presume  that  the  accused  persons  have  committed  offences

punishable  under  section  147/323/447/294/506  (1st part)/149  IPC,

the particulars of offences punishable under the said sections were

read  over  and  explained  to  the  accused  persons  to  which  they

pleaded not guilty and claimed to be tried

5. In  support  of  his  case,  prosecution  examined  as  many  as  14

numbers of witnesses including 7 numbers of Court Witnesses. After

closure  of  prosecution  evidence,  statement  under  section  313  of

Cr.P.C.  is  recorded  of  the  accused  persons,  which  were  of  total

denial. Accused Nazrul Ali has taken the plea of alibi with regard to

his presence in the place of occurrence on date of occurrence and

examined two defence witnesses in support of that plea. Defence

side also examined two numbers of witnesses in this case. 

6.  Heard the argument put forwarded by the learned Counsel for both

the sides as well as gone through the evidence available on record.

7.  Points for determination:

i) Whether the accused persons on  6/11/11 at about

8.00 AM  at  village Baniamari  under Golakganj  P.S.



were  a  member  of  unlawful  assembly  and  in

prosecution of common object of which had formed

an unlawful assembly in order to commit an offence

of rioting in prosecution of the common object of the

assembly and  thereby  committed  the  offence

punishable u/s 147/149 IPC?

ii) Whether  the  accused  persons  on  the  same  date,

time and place were a member of unlawful assembly

and  in  prosecution  of  common  object  of  which

criminally trespassed into the land of the informant

and thereby committed the offence punishable u/s

447/149 IPC?

iii) Whether  the  accused  persons  on  the  same  date,

time and place were a member of unlawful assembly

and  in  prosecution  of  common  object  of  which

uttered  filthy  words  towards  the  informant   in  or

near public place which caused annoyance to others

and thereby committed the offence punishable u/s

294/149  IPC?

iv) Whether the accused persons on the same date time

and place were a member of unlawful assembly and

in prosecution of common object of which voluntarily

caused  hurt  to  the  informant  and   his  family

members  and  thereby  committed  the  offence

punishable u/s 323/149  IPC?

v) Whether the accused persons on the same date time

and place were a member of unlawful assembly and

in prosecution of common object of which criminally

intimidated the  informant and his family members

in  fear  of  certain  injuries  and  thereby  committed

thec offence punishable u/s 506/149  IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-

8.  I have gone through the evidence on record and heard

the  learned  counsels  of  both  sides  and  I  shall  now  discuss  and



decide the points formulated.  

EVIDENCES

9.  In this case the prosecution has examined as many as

14 numbers of witnesses including 7 numbers of Court Witnesses,

out of which the informant Hasanur Zaman Sikari was examined as

PW-1,  Safuruddin  Sk.  was  examined  as  PW-2,  Amzad  Ali  Sk  was

examined as PW-3, informant’s uncle Khazebar Rahman @ Bepari @

Ali was examined as PW-4, Sohidur Rahman Sarkar was examined as

PW-5, Investigating Officer, S.I. Birendra Ch. Barman was examined

as PW-6, Medical officer Dr. M. K. Roy was examined as PW-7. Court

witnesses, Khadizur Sikari was examined as CW-1, Adbul Hamid was

examed as CW-2, Hamidur Rahman was examined as CW-3, Abdul

Sattar  Mondal  was  examined  as  CW-4,  Abdul  Kalam  Sikari  was

examined as CW-5, Mizanur Rahman Sikari was examined as CW-6

and Safur Uddin was examined as CW-7.

10. To prove the prove the plea of alibi in this case, defence side has

examined two witnesses, out of which the accused Nazrul Ali Bepari

was examined as DW-1 and one Jaharul Islam was examined as DW-

2.

11. PW-1, Hasanur Zaman Sikari, deposed that he is the informant of

this case. Ext.1 is the FIR and Ext.1(1) is his signature. He knows the

accused  persons.  The  occurrence  took  place  on  05.11.2011,  at

around 7:30 PM. Nazrul Ali Bepari, a police man, went to his house

and  threatened  to  kill  showing  a  revolver.  He  raised  alarm

whereupon the neighboring people came and the accused person

then fled away.  Next  morning at  about  8:30  AM,  he went  to  the

house of one Khazibar Ali Bapari and on the way of his back home

the aforesaid accused person beat him with his waist belt severely.

The people  who present  there somehow saved him.  In  course  of

assault, he snatched away the belt from the hand of the accused

person and later he produced it before the IO. His brother namely

Masud Sikari, Rezaul Karim, Azrul Hoque, Mannan Sk came for his

rescue whereupon the brothers and cousins of the accused namely

Nur Hussain Bepari, Nur Zamal Bapari, Hydar Ali Bepari, Saidar Ali

Bepari, Gatu Bepari beat him and them. PW-1 further deposed that

the accused has been threatening him not to depose.

During  his  cross  examination  he  stated  that  accused



Nur Hussain and Nazrul Ali are his relatives. He has not lodged any

ejahar pertaining to threat of accused Nazrul. He is a matriculate.

Accused Nur Hussain was the Headmaster of Sikatar ME School. He

heard that accused Nur Hussain filed a case against him on such

allegations. Ext.A is his attendance in the cross case No.GR 541/11.

Police  recorded  his  statement.  He  informed  the  police  about  the

occurrence of  05.11.2011, on that  night.  He decided to lodge an

ejahar next day but before he could lodge ejahar the accused again

beat him on 06.11.2011. The accused persons had lodged the FIR

against him prior to his FIR. At the time of occurrence all of his co-

accused persons in the cross-case were present with him. On Johirul

Hoque lodged a case against him and few others over the same

occurrence and he had been appearing in that case as an accused.

In the said case, it is alleged against them that they assaulted the

accused persons of the instant case. He cannot say how Saiful Alom,

Seli Alom and Nur Zamal Hoque sustained injuries. He did not lodge

any  separate  case  against  accused  Nazrul  Ali  on  05.11.2011

regarding threatening given to him. Accused Nazrul Ali is his brother-

in-law. There was no reason behind the assault by accused Nazrul.

Accused Nazrul is the brother of the other accused persons. Many

suggestions were put forwarded by the defence counsel during the

cross-examination of PW-1, which were denied by him. 

12. PW-2,  Safuruddin Sk.,  deposed that he knows the informant and

accused persons of this case. The occurrence took place in the year

2011 at 8 a.m. He was there on the road in front of his house at that

time. While the informant was returning from the house of his uncle

Khazibar, accused Nazrul was talking with him at that time. As he

saw Hasanur coming, he rushed to him and started beating him with

his waist belt. Many people assembled there. He does not remember

what type of clothes the accused was wearing at that time. Relatives

of  both  sides  appeared  at  that  time  and  some  commotion  took

place. The accused persons then left the place. 

 During the cross examination PW.2 said that his house

is situated in between the house of the informant and the accused

persons.  Nur  Hussain  is  a  teacher  by  occupation.  He  works  in  a

venture school for long time. The informant and the accused persons

are  related  to  each  other.  Nazrul  is  the  brother-in-law  of  the



informant. Nazrul is the brother of Nur Hussain. He is the uncle of

the informant as well as the accused persons. He does not know if

Nur Hussain filed a case against the informant. Police recorded his

statement on the very date of occurrence. He left the place amidst

quarrel  between  the  informant  and  accused  Nazrul.  Many

suggestions were put forwarded by the defence counsel during the

cross-examination of PW-2, which were denied by him.

13. PW-3, Amzad Ali Sk., deposed that he knows the informant and the

accused persons. The occurrence took place about four years ago at

around 6:30 AM. While he was in his house, he heard commotion on

the road and then he came out and saw that a quarrel was going on

between  the  informant  along  with  few  others  and  the  accused

persons. Subsequently, both the parties were pacified and left the

place. 

During  his  cross  examination  he  said  that  he  knows

both the parties  as they are  his  co-villagers.  He cannot  say  who

assaulted whom. 

14.PW-4, Khazebar Rahman @ Bepari @ Ali, deposed that he knows the

informant as well as accused persons of this case. The occurrence

took place in the year 2011 at 8 AM. At that time, he was on the

PWD road in front of his house along with one Safurddin. They were

discussing some matter, at that time accused Nazrul police came to

him and asked him about the time of Namaz of “Eid”. He told him

that  it  would  be  decided  after  the  Ishar  Namaz.  At  that  time

informant  Hasanur  came  out  from  his  house  and  then  accused

Nazrul started to abuse him. Accused Nazrul is a police personnel

and he was in uniform at that time. He assaulted the informant with

his  west  belt.  Thereafter,  the  accused  persons  started  pelting

stones.  After  that  he  returned  home.  Then  Hashanur  lodged  this

case. 

 During cross-examination he stated that the informant

is his nephew. Accused Nazrul and Nur Hussain are the husband and

his  niece.  Over  the  same  occurrence  the  accused  persons  also

lodged a case and in that case his sons are accused. He cannot say

how the victims of the cross case namely Saleh Alom, Saiful Alom

and Nazrul sustained injuries. He was present when the quarrel took



place between accused Nazrula and the informant and as the matter

went up, he went inside his house. He does not know the reason

behind  the  quarrel  between  the  informant  and  Nazrul.  Police

recorded his statement. At that time informant Hasanur came out

from his hosue and then accused Nazrul started to abuse him and

accused  Nazrul  assaulted  the  informant  with  his  west  belt.

Subsequently,  he heard that there was assault  between both the

parties and he cannot say who assaulted whom. Many suggestions

were  put  forwarded  by  the  defence  counsel  during  the  cross-

examination of PW-4, which were denied by him.

15. PW-5,  Sohidur  Rahman  Sarkar,  deposed  that  he  knows  the

informant as well as the accused persons. The occurrence took place

in the year 2011 at 8 AM. At that time he along with Hashanur and

Samad Ali were going to the house of Khazebar Rahman. Thereafter,

Hashanur was about to return to his house. On the way accused

Nazrul assaulted him. Thereafter, he, Safuruddin and Khazebar had

intervened the mater and separated them. 

 During cross-examination PW-5 stated that he does not

recall the date of occurrence. The informant is his brother by village

relation. Khazebar was in his house at the time of incident. They did

not go to the house of Khazebar Rahman. There are dwelling houses

of  Azad  Sikari,  Safuruddin,  Abu  Bakkar  Siddique,  Bhola  Bepari,

Monowar Ali, Sahaj Ali etc. near the place of occurrence. His house is

less than half  a mile away from the place of occurrence. He was

going to the house of Samad Ali along with Hashanur Sikari. Samad

Ali  and  Khazebar  are  his  friends.  .  Many  suggestions  were  put

forwarded by the defence counsel during the cross-examination of

PW-5, which were denied by him.

16. PW-6, SI Birendra Chandra Barman had appeared before the court

on two occasions i.e., on 13/07/15 and 30/06/18. He deposed that on

06.11.2011 he was posted in Golakganj PS as attached officer. On

that day the O.C., Golakganj PS received an ejahar from one Hasanur

Zaman and registered the same and after registration entrusted him

with the investigation of this case. In course of his investigation, he

visited the place of occurrence, prepared sketch map of the place of

occurrence, recorded the statement of the witnesses and arrested

the accused persons and released them on bail. The injured persons

themselves went to the hospital for medical examination. Later he



collected the medical report and on completion of the investigation,

he  submitted  charge  sheet  against  the  accused  persons.  PW-6

further  deposed  that  during  the  investigation  he  had  seized

departmental  belt of  Assam Police which is  black in colour,  some

broken stone, 4 numbers of bamboo sticks which are approximately

4 feet long, one wooden stick which is approximately 4 feet, some

pieces of broken tube (bulb), Ext.4 is the seizure list and Ext.4(1) is

his signature. 

During cross-examination PW-6 deposed that he investigated

the cross case of the instant case being GKJ PS No.567/11. PW-5 &

PW-6 did not state before him that accused Nazrul police assaulted

Hashanur  Zaman.  PW-2  &  PW-3  did  not  state  before  him  that

accused Nazrul Police was involved in any manner with the alleged

offences. PW-2, PW-3 & PW-4 stated before him that accused Nazrul

was not present at the place of occurrence and he was on duty in

the  CI  officer  at  Golakganj  at  the  relevant  time.  During  his

investigation,  he  found  that  at  the  time  of  occurrence  accused

Nazrul police was on duty with the CI in Golakganj and hence, in his

charge sheet accused Nazrul was not sent up for trial in this case.

During investigation he found that there was a fight between both

the parties and the members of both the parties sustained injuries.

Out of previous grudge the occurrence took place. The belt which is

black in colour is being used by traffic police. Accused was in duty in

the CI office at the time of occurrence. The belt seized by him is

available in town store in the market and the same can be availed

after  showing  the  ID  card.  He  cannot  say  if  they  maintain  any

register. 

17. PW-7,  Dr.  M.  K.  Roy,  deposed that  on 06.11.2011, while  he was

posted at Golakganj PHC and on that day he examined the following

injured  persons  vide  Golakganj  P.S.  G.D.  Entry  No.133  dated

06.11.2011, escorted by AHG/Khirod Chandra Ray-

i. Khadijur  Sikari,  injuries  found  fresh  abrasion  over

right knee joint with pain.

ii. Abdul Hami, injuries found C/O pain in right thumb.

 All injuries are simple and caused by blunt object. Ext.3

is the injury report & Ext.3(1) is his signature. On the same day and

same G.D. Entry number, escorted by said person he examined the

following injuries:-



iii. Ajnul  Hoque,  injuries  found  fresh  abrasion  over

parietal region of scalp left in side. 

iv. Hasanur Zaman Shikari, injuries found pain in top of

little finger right in hand.

v.  Faizul Hoque, injuries found pain in left arm.

 All the injuries are fresh, simple and caused by blunt object.

Ext.4 is the injury report & Ext.4(1) is his signature. 

 During  cross-examination  PW-7  further  stated  that  all  the

injured persons were about their body pain and as per their version

he issued this report, stating that the injured persons sustained pain

injury. He did not find any requisition copy with his report. 

EVIDENCES OF COURT WITNESSES:

18.CW-1, Sohidur Rahman Sarkar, deposed that he knows the informant

and accused persons. In the year 2011, one day at about 6 am, he

heard due and cry in front of his house over PWD road and on hearing

the same he went there. He saw one belt in the hand of Hasanur

Zaman Sikari. He saw from the southern part of PWD Road somebody

throw stone and said stone hit him. He sustained injury. He cannot say

who thrown stone upon him. 

 During  Cross-examination  CW-1  stated  that  the

informant Hasanur Zaman is his brother by village relation. Witness

Safaruddin is his neighbor. Witness Khazibar Rahman is his father.

Witness Sahidur Rahman is his brother by village relation. Accused

Jahidur Hoque Bepari lodged a case against him and others. The said

case has been pending for disposal. He does not remember the date

on  which  the  occurrence  took  place.  Many  suggestions  were  put

forwarded by the defence counsel during the cross-examination of

CW-1, which were denied by him.

19. CW-2,  Abdul  Hamid,  deposed  that  he  knows  the

informant and accused persons of this case. In the year 2011, one

day  at  about  7:30  am  Hasanur  was  coming  from  the  house  of

Khajebar and at that time he was standing over PWD road. He saw

that between Hasanur and Nazrul altercation took place and Nazrul

assaulted Hasanur with a belt. Thereafter, 100/200 peoples went to

place of occurrence and marpit took place between them. All those

persons  belong  to  accused  side  and  informant’s  side.  Accused



Haider thrown stone over his right leg. He sustained injury on his

right  leg.  He  took  treatment  from  Golakganj  PHC.  Hamidur  also

sustained injury  due to  such  marpit.  Why incident  took  place  he

cannot  say.  He  went  to  his  house  immediately  after  hitting  with

stone. He went to place of occurrence only to see the incident and

suddenly one stone hit his right leg. He does not have any previous

grudge with Haider. Haider had not thrown the stone with intention

to cause his injured.

 During  cross-examination  CW-2  deposed  that  the

informant Hasanur Zaman is his uncle by village relation. Witness

Safaruddin  is  his  co-villager.  He  does  not  remember  the  date  on

which the occurrence took place. The informant Hasanur Jaman is a

cultivator. As per his knowledge informant Hasanur Zaman is relative

of accused Nazrul. His father took him to a doctor at around 10 AM

on the day of the occurrence. Many suggestions were put forwarded

by the defence counsel during the cross-examination of CW-2, which

were denied by him.

20. CW-3,  Hamidur  Rahman,  deposed  that  he  knows  the

informant and accused persons of this case. In the year 2011, one

day, about 7 AM, Hasanur Zaman Sikari went to his house to meet

with his elder brother Samad Ali. At the time of his return over the

PWD Road  in  front  of  his  house  Nazrul  police  assaulted  Hasanur

Zaman with belt. His father Khazebar Rahman and Saburuddin Sk

intervened  the  quarrel  and  make  them  separated.  After  25/20

minutes of such incident 100 peoples from both the sides went to

place of occurrence and marpit took place between them. One stone

hit him when he was standing in front of his house. He cannot say

who thrown stone upon him. 

21. CW-4, Abdul Sattar Modal, deposed that informant and

accused persons are known to him. He said that the occurrence took

place in the year 2011 at around 7:30 AM. On the day of occurrence

while  he  was  talking  to  his  nephew  Baskor  Ali  on  the  road,  the

informant Hasanur Rahman came there. After that accused Nazrul

police came there and started beating the informant with his belt.

Thereafter,  coming  to  know  about  the  incident  police  personnel

came there and then the informant gave the belt of Nazrul police to

them. 

 During cross-examination CW-4 stated that his house is



about 300 meters away from the house of accused and the house of

informant is 200 cubits away from his residence. He said that the

informant and the accused persons are relatives. After beating of the

informant by the accused Nazrul police, member of informant side

and other accused came there and a quarrel and fighting took place

between  them.  Many  suggestions  were  put  forwarded  by  the

defence counsel during the cross-examination of CW-4, which were

denied by him.

22.CW-5, Abdul Kalam Sikari,  deposed that informant is his neighbor

and the accused persons are known to him. The occurrence took

place in the year 2011 at 7:30-8 AM. When he was in his house,

hearing commotion he went to the road and learnt that an incident

of beating took place between the informant Hasanur and accused

Nazrul.  He  found  informant  Hasanur  there.  After  about  one  hour

police personnel came there and informant Hasanur handed over a

belt to them. 

During cross-examination he said  that  he reached the spot

within 10 minutes after hearing the commotion. 

23.CW-6, Mizanur Rahman Sikari, deposed that informant is his uncle

and the accused persons are known to him. The occurrence took

place in the year 2011 at 8-8:30 AM. At the relevant time he was in

his house, police came to the informant Hasanur Zaman Sikari and

he handed over a black belt to them.

During cross-examination he said that such type of belt are

available in the market. 

24.CW-7,  Sofur  Uddin  Sk,  deposed  that  informant  and  accused  are

relatives. Occurrence took place about 6/7 year ago at about 7/7:30

AM.  At  the  time  of  occurrence  he  was  on  the  road.  Informant

Hasanur  Zaman was coming out  of  the  home Kazebar.  Then the

accused Nazrul came there and started beating the informant with a

belt. The informant snatched the belt from his hand and later when

the police came he handed over the said belt to them. 

During his cross-examination he said that the house of

the informant is ½ furlong away from the residence of the accused

persons. He said that he does not remember the date on which the

occurrence took place. The houses of Monowar Sayed Sikari are near

the house of Kazibor. He did not notice whether any family member

of Monowar and Sayed Sikari were on the road or not. Before or after



the  aforesaid  occurrence,  no  quarrel  took  place  between  the

informant  and  the  accused  persons.  Many  suggestions  were  put

forwarded by the defence counsel during the cross-examination of

CW-7, which were denied by him.

EVIDENCE OF THE DEFENCE WITNESSES

25. DW-1,  Nazrul  Ali  Bepari,  deposed  that  he  is  an  accused  in  the

instant case. On 06.11.2011, at about 2 AM, at night, he was on duty

with the Circle Inspector at Golakganj, where he was entrusted in the

raid and search duty at Kherbari. There are Arms party along with

the circle inspector in the said search. On the same day itself,  at

around  12:05  PM,  they  have  returned  back  after  conducting  the

search.  He  was  in  a  continuous  duty  of  conducting  the  raid  and

search from 2 AM onwards till 12:05 PM. Since he was on duty at the

aforesaid  period of  time,  therefore,  the allegation leveled against

him is totally false and motivated. Since he was on duty therefore,

he had got a GD Entry No.117, which reflects his starting of the duty

and G.D.  Entry No.132 dated 06.11.2011 reflects his entry in the

police station after completion of his duty. Ext.A is the extract copy

of  GD Entry  No.117  and Ext.B  is  the  Extract  Copy  of  G.D.  Entry

No.132.  As  such,  he  said  that  he  is  nowhere  related  to  the

allegations of the incident thrown by the informant. 

During cross-examination by Prosecution side stated that his

house is at a distance of 10/11 KM from the police station. His family

members stay at his place of posting. At the time of incident he was

not present at the place of occurrence. 

26.DW-2, Jaharul Islam, deposed that he had appeared before this Court

upon receipt of notice. He is endorsed by the O/C to represent him.

However, he forgot to bring the endorsement before the Court today.

He was asked to produce the extract copy of GD Entry No. 117  &

132 dtd. 06-11-2011 in reference to the two number of the extract

copy  of  the  said  GD  Entry  which  was  produced  by  the  accused

Nazrul Hoque Bepari in this case. Accordingly, he had brought the

General  Diary being volume Number  12 which is  in  its  operation

from 28-10-2011 till 23-11-2011. According to the GD Entry, perusal

of the same reflects that as per the entry dtd. 06-11-2011 made at 2

AM the accused person namely Nazrul Hoque being the PSO of the



Circle Inspector of Golakganj area had reached Golakganj PS along

with  the Circle Inspector  and thereafter,  the Circle  Inspector  with

some police  force went  to  Kherbari  in  order  to  conduct  raid  and

search operation. Accordingly, it appears that the contents of the GD

entry resembles with the extract copy which is submitted before the

Court and which is exhibited as Ext.A. As per the contents of the

G.D. Entry dtd. 06-11-2011 which is made at 12.05 PM, it is reflected

that the Circle Officer along with his staff had returned back after

conducting the raid and search in view of GD Entry 132 dated 06-11-

2011.  Accordingly,  it  appears  that  the  contents  of  the  GD entry

resembles with the extract copy which is submitted before the Court

and which is exhibited as Ext.B. Ext. A & B are the extract copy of

the original GD Entry which is entered in volume Number 12.

During cross-examination he stated that on 06-11-2011

he was at Barpeta Police Station. The GD Entry was being made by

S.I. Chandra Kumar Kalita, who was the O/C of Golakganj PS at that

time. The time mentioned in the GD Entry is made in over writing

format. He cannot say if the accused person had gone to his house

in the middle of his duty.

 APPRECIATION OF EVIDENCES

27. For appreciation of the evidences of record, I would like to mention

the arguments put forwarded by both sides. The LD. APP submitted

that the prosecution had examined all  the witnesses listed in the

charge  sheet  and  also  examined the  victims  of  this  case.  Hence

according  to  the  prosecution  side  all  the  evidences  had  pointed

towards the guilt  of  the accused and as such he had prayed for

convicting the accused persons.

The Ld. defence counsel on the other hand argued that

it was the informant side who attacked them but the informant by

depending on some false facts had filed this case. The defence side

further argued that the witnesses are framed and they influenced

the witnesses so that the service of the accused get effected. 

On the basis of the above mentioned evidences of record as

well the arguments now I am going to decide the above points for

determination. 

28.Since section 147 and Sec. 149 IPC are intricately connected, hence



I found it proper to discuss the said points together. 

29.Section 147 IPC prescribes punishment for rioting. Section 149 IPC

makes every member of such unlawful assembly guilty of offence

committed in prosecution of common object. In this case there is no

allegation by the prosecution that at the very outset the accused

formed unlawful assembly. The evidence implicated towards the fact

that  after  accused  Nazrul  Ali  Beparui  came  to  the  place  of

occurrence and assaulted the informant, following that in incident

the members of either side gathered in the P.O. and engaged into

cross fights. Out of them few members of either sides got injury in

the scuffle. According to CW.2 one Haider threw stone over his right

leg but  he again  reiterated that  the accused had no intention to

injure him as he does not had any enmity with him. There is  no

allegation of offence u/s 143 IPC by the investigating Officer while

submitting the Charge Sheet. To be an unlawful assembly there are

some pre-requisite.  The condition laid down u/s  141 IPC must be

satisfied. Therefore, it appears that until the prosecution proves that

the  accused formed an  unlawful  assembly  or  it  be  a  member  of

unlawful assembly, the accused can not be held guilty for rioting.

Hence I opine that the prosecution is not able to prove its case of

rioting.

30.As the prosecution is not able to prove rioting by the accused so the

question of being involved in such unlawful assembly does not arise.

I  safely  hold  that  the  accused are  not  guilty  of  any  offence  u/s.

147/149 IPC.

31. Coming  to  the  ingredients  u/s.  447/294/506  (  first  part  is

concerned),  the  evidences  of  the  prosecution  as  well  as  court

witness show that the place of occurrence was the road in front of

the  house  of  PW.2/Khajebar  Rahman.  There  is  absolutely  no

evidence on the point that the accused had entered or trespassed

into the house of the informant at the time of occurrence. The FIR is

also totally  silent  about  the said  facts.  Hence I  find no sufficient

ground u/s.447 IPC against the accused.

32.Further none of the witnesses had mentioned the word so obscene

or slang to fall within the purview of Sec.294 IPC. The FIR did not

include  any  of  such  words  used  by  the  accused  side  during  the

alleged incident. 

Similarly, in the FIR the informant/PW.1 mentioned that



prior to the date of incident i.e.,  on 05/11/11 the accused Nazrul

Bepari  pointed  a  pistol  towards  him  and  tried  to  kidnap  him by

showing him fear  of  injury.  But  except  the PW.1 none had stated

about that alleged incident. The relatives or neighbors so examined

by  the  prosecution  side  were  also  totally  silent  on  the  incident

alleged  happened  on  05/11/11.  Further  according  to  the  PW.1/

informant, he had filed this case for the occurrence happened on

06/11/11 and not for the incident alleged to have taken place of

05/11/11.  But the evidence of  PW.1 and also the other  witnesses

does  not  disclose  anything  of  dated  06/11/11  to  show  that  the

accused had intimated him criminally. Considering the facts of this

case the evidence of PW.1 alone is not appearing sufficient to attract

the ingredients u/s.506 IPC against the accused persons. 

33. As regard to the involvement of other accused except Nazrul  Ali

Bepari, PW.1 said that on the date of incident on his way back from

the house of Khajibar Ali Bepari/PW.4 accused assaulted him with his

service belt  which the PW.1 snatched from the hands of  accused

Nazrul Ali Bepari and handed over to the I.O. (also mentioned in the

FIR).  After  that  other  accused also  came to  the  P.O.  and  started

assaulting the PW.1 along with his brothers and relatives. But PW.2

and PW.4 being the eye witnesses of the incident had not uttered a

word  specifically  naming  other  accused  except  Nazrul  as  the

assailant  of  the  informant  or  of  the  other  victims.  Despite  being

present in the place of occurrence these witnesses had not spoken

about any specific attack made by other accused except Nazrul Ali

Bepari.  They did not even stated that the other accused facilitated

Nazrul Ali  Bepari  in attacking the informant to presume that they

shared the common object of attacking Hasanur. The later event of

cross-fight  also  did  not  get  sufficiently  substantiated  by  the

prosecution  regarding  the  attack  by  the  other  named  accused

persons  upon the  other  victims.  Therefore  it  is  almost  clear  that

except accused Nazrul Ali Bepari there are no sufficient evidence of

involvement by the other accused persons.

34.What remains, therefore, to be decided is whether accused Nazrul

Ali  Bepari  committed any offence u/s.323 IPC. To substantiate the

said facts I had gone through the medical report of the victims which

show  that  the  victims  especially  on  Hasanur  Zaman  Sikari  was

detected with simple injuries. The said victim Hasanur Zaman Sikari



testified  that  the  accused  Nazrul  Ali  Bepari  attacked  him with  a

police belt. The defence pressed on the point that such belt can be

purchased  by  anyone  by  showing  police  identity  card.  But  the

defence could not rebut the evidence of PW.1 on the point that he

had handed over the said belt to the I.O. (vide seizure list Ext.4). 

35.Now  according  to  the  PW.1/Hasanur  at  the  time  of  incident  of

attacking  him by  accused  Nazrul  Ali  Bepari  he  was  there  at  the

house of PW.4/Khajebar. According to PW.5/ Sahidur at the time of

incident he was there with PW.1 at the house of PW.4/Khajebar. The

PW.4/Khajebar  corroborated  the  evidence  of  PW.1  and  PW.4

regarding their presence in his house. The defence could not rebut

the evidence of PW.4 about the fact that accused Nazrul Ali Bepari

was  seen  wearing  his  uniform  in  the  place  of  occurrence.  The

prosecution examined the son of PW.4/Khajebar as CW.3 and he also

confirmed  the  presence  of  PW.1  in  his  house  and  he  also

corroborated the PW.1 about the use of belt by the accused Nazrul

Ali  Bepari.  The  evidence  of  CW.4  established  that  the  belt  was

handed over to the police. 

36.From the evidence of the witnesses on record it is seen that PW.2,

PW.4, PW.5 along with CW.3 and CW.4 are independent persons and

they  had  no  connection  with  either  side.  Their  evidences  are

appearing cogent, clear and without any embellishment. They had

corroborated the contents of the FIR as well as the evidence of the

informant and the victims. They are unison about the presence of

accused Nazrul Ali Bepari in the place of occurrence. They had not

named any other persons as the assailants of the informant/victim

except accused Nazrul Ali Bepari. Though the prosecution witnesses

had deposed about the fight happened after the early incident but

they failed to identify anyone specifically except Nazrul Ali Bepari as

the  assailants.  Further  the  defence  side  could  not  rebut  the

evidences of  PW.2,  PW.4,  PW.5 along with CW.3 and CW.4 in any

manner. 

37.The defence side however argued that the accused Nazrul Ali Bepari

was not present in the place occurrence. According to the defence

side  the  accused  Nazrul  Ali  Bepari  was  on  duty  at  Kherbari,

Golokganj itself on the said relevant time. To substantiate the said

plea the defence side had examined the said Nazrul Ali  Bepari as

DW. 1 and another witness Jaharul Islam as DW.2 who had deposed



to the effect that the accused Nazrul Ali Bepari was on duty with the

Circle Inspector on the date of incident. But he admitted that the

DW.2 did not accompany the accused Nazrul Ali  Bepari during his

visit. He also admitted about the over writing made in the GD Entry

and according to the DW.2 at that relevant time accused Nazrul Ali

Bepari  was  working  as  the  PSO  of  the  then  Circle  Inspector  of

Golakganj area. 

38.That being so, Circle Inspector or his subordinates must have good

connection or familiarity with the accused  Nazrul Ali Bepari. Those

persons in my considered opinion would have been the best witness

to say as to whether the accused really accompanied him or not. But

non-examination of  those persons,  as  witness,  by the accused to

establish his plea of alibi speaks volumes of the falsity of his said

plea. Non-examination of this witness gives rise to the presumption,

as provided in Section 114 (g) of the Indian Evidence Act, that had

the evidence of the aforesaid person been produced by the accused,

it  would  have  been  unfavorable  to  him.  Further  the  place  of

occurrence was also Golokganj and the plea of the DW.1 Nazrul Ali

Bepari that at the time of occurrence he was there at Kherbari also

fall within Golokganj. Hence it appears to me that within that area

and that time span the accused had ample time to visit and return

the place of occurrence. 

39.That apart,  the DW.2 admitted that there was a visible correction

made over the time of the GD Entry and the defence could not prove

the reason behind such correction over official document.

40.It is a settled law that the case of the prosecution is to stand on its

own  merit.  The  prosecution  is  bound  to  prove  that  the  accused

person  is  guilty  beyond  reasonable  doubt.  I  have  already  hold,

taking refuge of the evidence of PW.1, PW.2, PW.5, CW.5, CW.6 and

CW.7  and  P.W.4,  that  the  accused  was  present  at  the  place  of

occurrence, where the occurrence took place. On the other hand, of

the  decision  of  the  Hon’ble  Supreme  Court  in  Shaikh  Sattar  –

Appellant -Vs- State of Maharashtra – Respondent, reported

in  (2010)  8  SCC  430 held  that  “Undoubtedly,  the  burden  of

establishing the plea of alibi lay upon the appellant. The appellant

herein  has  miserably  failed  to  bring  on  record  any  facts  or

circumstances  which  would  make  the  plea  of  his  absence  even

probable, let alone, being proved beyond reasonable doubt. The plea



of alibi had to be proved with absolute certainty so as to completely

exclude the possibility of the presence of the appellant in the rented

premises at the relevant time.” When a plea of alibi is raised by an

accused it is for the accused to establish the said plea by positive

evidence which has not been led in the present case. However, in

view of  the circumstances above,  the defence fails  to  satisfy the

tests laid down in the said decisions.

41.From the circumstances, narrated above, it appears to me that the

guilt  of  the  accused  Nazrul  Ali  Bepari  is  cogently  and  firmly

established and the said circumstances are of a definite tendency of

precisely pointing to the guilt of the accused Nazrul Ali Bepari and

the circumstances taken cumulatively, formed a chain so complete

that there is no escape from the conclusion that within all human

probability,  the  crime  was  committed  by  the  accused  Nazrul  Ali

Bepari and none else.

42.Thus  in  view of  the  discussions  made above  I  come to  the  safe

conclusion that the prosecution has able to establish the case and

proved the offences against the accused Nazrul Ali Bepari u/s 323

IPC for voluntarily causing hurt to Hasanur Zaman Sikari on 06/11/11

at about  8 a.m. at  Baniamari  village under Golokganj  P.S  beyond

reasonable doubt. 

43.So, I find the accused Nazrul Ali Bepari as guilty of offence u/s 323

IPC. Accordingly the accused Nazrul Ali Bepari is convicted under the

said section.  

  

44. Accused Nazrul Ali Bepari is acquitted u/s. 147/447/294/506(1st part)

IPC. The other accused are acquitted 147/447/294/323/506(1st part)

IPC forthwith. 

BENEFIT UNDER PROBATION OF OFFENDER’S ACT

45.I have heard both the accused/ convict Nazrul Ali Bepari on the point

of sentence likely to be inflicted upon the accused/convicts. From the

evidences available on record it is clear that the accused/ convict

Nazrul  Ali  Bepari  is  a  police  personal.  Admittedly  the  informant,

victim and the accused side had differences pertaining to landed

properties. But they being the literates’ and the accused / convict



Nazrul  Ali  Bepari  being  a  police  official  is  expected  to  settle  the

matter  in  peaceful  manner,  instead he approached the victim by

using  criminal  force.  Since  after  having full  knowledge about  the

consequences and results,  the accused / convict Nazrul Ali  Bepari

had violated the law and hence, I do not find any ground for granting

the  benefit  of  the  provision  of  Probation  of  Offenders  Act  to  the

accused/convict. 

46.The maximum punishment u/s 323 of the IPC is imprisonment for a

term which may extend to one year or with fine which may extend to

one year or with fine which may extend to rupees one thousand or

with both. The accused/convicts stated that this is his first offence

and his  profession  will  be  hampered if  he is  sent  behind judicial

custody.  The  prosecution  has  also  failed  to  show  any  criminal

background of the accused persons/convict. I have also considered

the  fact  that  this  is  an  old  pending  case  of  2011  and  the

accused/convict is appearing before the court regularly and hence I

have  decided  to  deal  with  them  leniently  and  not  to  impose

imprisonment which I think will meet the ends of justice.

47.Accused/ convict, namely, Nazrul Ali Bepari is accordingly convicted

under section 323 of the IPC and he is sentence them to pay a fine

of Rs.1000/-(Rupees One Thousand only) in default of payment of

fine  he  shall  undergo  simple  imprisonment  for  a  period  of  15

(fifteen) days.

48.Accused  Nazrul  Ali  Bepari  is  acquitted  u/s.  147/447/294/506(1st

part)/149  IPC.  The  other  accused  are  acquitted

147/447/294/323/506(1st part)/149 IPC and set at liberty forthwith.

49.Furnish a free certified copy of this judgment to the accused/convict
forthwith.

50.The seized articles are to be disposed of in due course of law.

51. Given under my hand & seal of this court and delivered in the open

Court on this 13th  day of August, 2019. 

    (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

 Dhubri




