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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.207/2015

Parties:-

1.Dipen Ch. Roy
S/O: Late Khitish Ch. Roy
2.Promesh Ch. Roy
S/O: Late Khitish Ch. Roy
3.Batashi Roy
W/O: Late Khitish Ch. Roy
4.Sampi Bala Roy
D/O: Late Khitish Ch. Roy
All re R/O:
VILL: East Gaikhowa Part-II
P.S: Golakganj
Dist: Dhubri, Assam

..Claimants

Vs.

1.M/s. Hi Tech Constructions

(Owner of the Road Roller No.25516)

2.Sahabuddin Ahmed
(Driver of the Road Roller No.25516)

3.United India Insurance Company Limited
(Insurer of the Road Roller No.25516) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Parwary & Sri Sunil Agarwala, Advocates for the claimants

OP No.1 personally appeared and submitted written statement
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None appeared for OP No.2

Sri S.K. Das, Advocate for OP No.3

Date of argument:  20.11.2019

Date of judgment:  17.12.2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of the M.V. Act along with Rule 3 of Assam MAC Tribunal Rules,

1960 seeking compensation for death of father of claimants No.1, 2 & 4

and husband of claimant No.3 in a motor vehicular accident which took

place on 7.12.2014 at Lakhimari under Golakganj P.S. in the district of

Dhubri, Assam.
Claimants’ case in brief was that on 7.12.2014 at about

6:00 P.M. while father of claimant No.1, 2 & 4 and husband of claimant

No.3 was walking by the left side of PWD Road along with one bicycle

near village Lakhimari under Golakganj P.S. in the district of Dhubri,

Assam  at  that  time  one  Road  Roller  bearing  registration  No.25516

which  was  being  driven  by  its  driver  in  a  high  speed and reckless

manner  knocked down the  father  of  the  claimant  No.1,  2  & 4  and

husband of  the claimant  No.3  in  a motor  vehicular  accident  which

occurred at  village Lakhimari  under  Golakganj  P.S.  in  the district  of

Dhubri, Assam.
Claimant side further stated in their claim petition that as

soon as the accident took place local people gathered there and raised

alarm and caught the offending vehicle.
Claimant side further stated in their claim petition that in

respect of the aforesaid accident police personal from Golakganj P.S.

rushed to the place of occurrence and with the help of local people and

eye  witnesses  of  the  accident  took  the  injured  in  a  very  serious

condition  to  Golakganj  Hospital  but  immediately  Golakganj  Hospital

Authority  referred  the  injured  to  Dhubri  Civil  Hospital  where  he
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succumbed  to  his  injuries  in  Dhubri  Civil  Hospital.   Necessary  P.M.

examination was conducted at Dhubri Civil Hospital.
Claimant  side further  stated in their  claim petition that

accident took place due to rash and negligent driving by the driver of

the offending Road Roller bearing registration No.25516 which was duly

investigated  by  police  vide  Golakganj  P.S.  Case  No.845/14  U/s.

279/304-A  IPC  and  police  after  completion  of  investigation  had

submitted charge sheet against the driver of the offending vehicle.
Claimant side further stated in their claim petition that at

the time of accident age of father of claimant No.1, 2 & 4 and husband

of claimant No.3 was 60 years at  the time of  his death who was a

carpenter by profession and used to earn Rs. 15,000/- per month and

out of the  said amount deceased used to contribute Rs. 12,000/- per

months for maintenance of the family.
Claimant  side further  stated in their  claim petition that

deceased was the sole earning member of the family who left behind

four dependents including his wife and two sons and one daughter.

Details of the legal representatives are clearly mentioned in para-22 of

the claim petition.
After the accident claimant side became totally helpless

and there is none to look after the family.  After the death of the father

of the claimant No.1, 2 & 4 and husband of claimant No.3 in a motor

vehicular accident entire family is suffering acute financial crisis and

passing their days by borrowing from others.  
Claimant side further stated in their claim petition that he

had  incurred  expenditure  amounting  to  Rs.  40,000/-  for  medical

expenses of their father prior to his death and Rs. 60,000/- after death

for carrying dead body and funeral expenses.  
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 40,00,000/- along with 9% interest as

compensation  for  the  death  of  father  of  claimant  No.1,  2  &  4  and

husband of claimant No.3 in a motor vehicular accident.  
On receipt of claim petition an MAC Case was registered

and summon was issued to the opposite parties.  On receipt of the

summon  OP  No.1  owner  of  the  offending  vehicle  had  appeared

personally  without  engaging  any  counsel  and  submitted  written
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statement.  OP No.2 driver of the offending vehicle did not turn up,

hence this case proceeded ex-parte against OP NO.2.  OP No.3 insurer

of the offending vehicle had appeared through his counsel  and filed

written  statement.   The  main  contentions  of  the  written  statement

submitted by OP No.1 are as follows:
That this claim petition is not maintainable in its present

form  and  manner  and  there  is  no  cause  of  action  of  this  claim,

compensation  claimed  is  highly  exaggerated,  inflated,  abnormal

without any legal and material basis, that answering OP has no direct

knowledge  about  the  contents  of  para-1  to  7  of  the  claim petition

however the contents of para-8 are admitted by the present answering

OP and rest are being are matters of record and claimant is to prove

the same with documentary evidence, OP further stated in their written

statement  that  road  roller  No.25516   owned  by  OP  No.1  was  duly

insured  with  United  India  Insurance  Company  Limited,  Pan  Bazar

Branch,  Guwahati  and  insurance  policy  is  valid  with  effect  from

10.7.2014 to 9.7.2015 covering validity period of accident, since the

vehicle  was  duly  insured  so  the  answering  OP  has  no  liability

whatsoever for any compensation and whole liability lies on the United

India Insurance Company Limited as per terms and conditions of the

insurance policy,  all  the  relevant  documents  of  the vehicle  were in

order at the relevant time of accident, that the claimant is not entitled

to get any relief from answering OP.  Under the aforesaid facts and

circumstances OP prayed before the Hon’ble Court to dismiss the claim

petition against the answering OP with costs.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his learned counsel  and filed written statement.   The main

contentions  of  the  written  statement  submitted  by  OP  No.3  are  as

follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that the

claim  petition  is  barred  by  the  principle  of  estoppels,  waiver  and

acquiescence, hence it is liable to be dismissed, that the claim petition

is  baseless,  speculative  and does  not  entertainable  under  law,  that
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accident if any has been caused due to negligence contributed by the

victim  himself  and  hence  claim  against  the  United  India  Insurance

Company Limited is liable to be dismissed, that the contents of para-22

of  the  claim  petition  is  denied  and  same  is  false,  concocted  and

manufactured  and  hence  claimant  is  to  prove  the  same  with

documentary evidence, that the material allegations made in the claim

petition are false and petition is not maintainable either on facts or in

law and also under the given circumstances, hence petition is liable to

be dismissed in limine with  costs against the answering OP, that the

driver of the vehicle allegedly insured with the answering OP was not

holding a valid and effective driving licence at the time of accident and

further was not qualified for holding or obtaining such driving licence

and has not satisfied requirements of rule-3 of Central Motor Vehicles

Rules, 1989.  In the instant case OP / owner in spite of his knowledge

that the driver did not possess valid and effective driving licence had

handed  over  the  vehicle  to  the  aforesaid  driver  contravening  the

provisions of M.V. Act and rules framed there under and also committed

breach  of  terms  and  conditions  of  the  insurance  policy,  that  the

answering OP seeks protection U/s. 147 and 149 of the M.V. Act, that

the medical  certificate, P.M. Report and other papers relating to the

alleged injury causing death may be directed to the petitioner to be

produced for the statement forwarded in para-11, 12 & 13 of the claim

petition to be substantiated, that the answering OP at this stage unable

to admit where interest of the vehicle alleged involved in the accident

was insured with the answering OP at the relevant time of accident

unless further and better particulars regarding the policy is directed to

be produced by the owner of the vehicle, that the claimant / owner OP

may be directed to cause production of  policy  number to have the

claim to be substantiated, that the route permit,  valid and effective

driving licence, registration documents, fitness certificate of the vehicle

to  be  directed  to  be  produced  by  the  owner  otherwise  it  shall  be

presumed  that  there  is  statutory  violation  of  the  policy  condition,

hence  answering  OP  is  not  liable  to  pay  any  compensation  to  the

claimant.   Under  the  aforesaid  facts  and  circumstances  OP  prayed
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before  the  Hon’ble  Court  to  dismiss  the  claim  petition  against  the

answering OP and for this act of kindness answering OP is duty bound

shall ever pray.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.25516 (Road Roller)

and father of the claimant No.1, 2 & 4 and husband of

claimant  No.3  died  due  to  the  said  motor  vehicular

accident?
2 Whether the offending vehicle was insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Dipen  Ch.  Roy  son  of  late  Khitish  Ch.  Roy in  his

evidence on affidavit had stated that he had filed this case along with

three others for death of their father named khitish Ch. Roy in a motor

vehicular accident which took place on 7.12.2014 under Golakganj P.S.

in the district of Dhubri, Assam.  

He  further  stated  in  his  evidence  on  affidavit  that  on

7.12.2014 at about 6:00 P.M. while his father was walking by the left

side of PWD Road along with one bicycle near village Lakhimari under

Golakganj P.S. in the district of Dhubri, Assam at that time one Road

Roller  bearing  registration  No.25516  which  was  being  driven  by  its

driver in a high speed and reckless manner knocked down the father of

the claimant No.1, 2 & 4 and husband of the claimant No.3 in a motor
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vehicular accident.  As a result of the said accident injured was thrown

out on the road and sustained multiple grievous injuries and bicycle

was also completely damaged. 
He further stated in his evidence on affidavit that as soon

as  the  accident  took  place  local  people  gathered  there  and  raised

alarm and caught the offending vehicle.  
He further stated in his evidence on affidavit that police

personal from Golakganj P.S.  rushed to the place of occurrence and

registered a case vide
Golakganj P.S. Case No.845/14 U/s. 279/304-A IPC against the driver of

the offending vehicle and after completion of investigation police had

submitted charge sheet against the driver of the offending vehicle.
He further stated in his evidence on affidavit that at the

time of  accident deceased was aged about  60 years and he was a

carpenter by profession and used to earn Rs. 15,000/- per month and

out of the said income he used to contribute Rs. 12,000/- per month for

family maintenance.
He  further  stated  in  his  evidence  on  affidavit  that

deceased was the sole earning member of the family who left behind

four dependents including his wife and two sons and one daughter.

Details of the legal representatives are clearly mentioned in para-22 of

the claim petition.
He further stated in his evidence on affidavit that he had

incurred expenditure amounting to Rs. 40,000/- for medical treatment

of  their  father  prior  to  his  death  and  Rs.  60,000/-  after  death  for

carrying dead body and funeral expenses.  
He  further  stated  in  his  evidence  on  affidavit  that  he

prayed before the Hon’ble Court to award compensation amounting to

Rs. 40,00,000/- along with 9% interest as compensation for the injuries

sustained by him in a motor vehicular accident. 

To prove this case claimant side had exhibited following

documents.  Ext-1 & 2 is the certified copy of FIR, ext-3 & 4 is the

certified copy of Charge Sheet, ext-5 & 6 is certified copy of Seizure

List, ext-7 is the certified copy of P.M. Report.
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Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he cannot able to say whether his deceased father was

illiterate person or not.  He further stated in his cross examination that

his deceased father was a voter of Golakganj Constituency but he had

not submitted any age proof document including voter list to prove the

actual age of his deceased father.  On the date of incident he was out

of station.  Whatever he stated in his evidence on affidavit is hearsay

only.   He  further  stated  in  his  cross  examination  that  he  had  not

mentioned  in  his  evidence  on  affidavit  regarding  his  source  of

information.  He further stated in his cross examination that he had not

witnessed on which direction his father was moving through bicycle in

the road.  He further stated in his cross examination that he had no

knowledge whether aforesaid road roller is used for repairing the road.

He further stated in his cross examination that when road roller ply on

the  road  there  is  a  huge  sound.   He  further  stated  in  his  cross

examination that driver of the vehicle i.e. road roller passes over either

of the legs.  He denied in his cross examination that his father did not

die due to aforesaid accident.  He also denied in his cross examination

that his father was more than 80 years at the time of accident.  He

denied in his cross examination that to suppress the actual age of his

deceased father he had not submitted any age proof documents like

voter  identity  card,  ration card,  etc.   He further stated in his  cross

examination that his sister is already married and she is not dependent

upon  the  income  of  his  deceased  father.   He  denied  in  his  cross

examination that he had studied upto higher secondary but he had not

submitted  any certificate to  prove that  he had studied  upto  higher

secondary  and  passed  higher  secondary  examination.   He  further

stated in his cross examination that he had not submitted any income

proof document of his deceased father in the court.  He further stated

in  his  cross  examination  that  he  did  not  maintain  any  account  of

payment of Rs. 12,000/- monthly paid by his deceased father as family

contribution.  He denied in his cross examination that his deceased

father had no income and he himself  is dependent upon them.  He
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further stated in his cross examination that one Promesh Ch. Roy his

younger brother had lodged an FIR in respect of the aforesaid accident.

In the FIR it is mentioned that on the date of accident his deceased

father was going to his residence through bicycle when the accident

took place.  He further stated in his cross examination that he did not

enquire  whether  driver  of  the  offending  vehicle  had  valid  driving

licence at the time of accident or not.

CW-2 Upen Roy in his  evidence on affidavit  had stated

that he know the claimant as well as deceased of the instant case.  He

further stated in his evidence on affidavit that on 7.12.2014 at about

6:00 P.M. while he was walking by the left side of the PWD Road near

village Lakhimari under Golakganj P.S. in the district of Dhubri, Assam

at  that  time  he  noticed  that  one  Road  Roller  bearing  registration

No.25516 which was being driven by its driver in a high speed and

reckless manner knocked down the victim named Khitish Ch. Roy who

was walking by the side of the road along with a bicycle.  He further

stated in his evidence on affidavit that as a result of the said accident

victim was thrown out  on the road and sustained multiple grievous

injuries and bicycle was also completely damaged. 
He further stated in his evidence on affidavit that as soon

as  the  accident  took  place  he along  with  other  local  people  raised

alarm and caught the offending vehicle.  
He  further  stated  in  his  evidence  on  affidavit  that  in

respect of the aforesaid accident police personal from Golakganj P.S.

rushed to the place of occurrence and with the help of local villagers

and eye witnesses of the accident took the victim in a very serious

condition  to  Golakganj  Hospital  but  Golakganj  Hospital  Authority

referred the injured to Dhubri Civil Hospital for better treatment and

injured succumbed to his injuries in Dhubri Civil Hospital.  Necessary

P.M.  examination  was  conducted  at  Dhubri  Civil  Hospital.   He  also

accompanied the victim upto Golakganj Hospital as well as Dhubri Civil

Hospital.
He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  of  the  Road  Roller
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No.25516 which was duly investigated by police vide Golakganj  P.S.

Case  No.845/14  U/s.  279/304-A  IPC  and  police  after  completion  of

investigation  had  submitted  charge  sheet  against  the  driver  of  the

offending vehicle.
He  further  stated  in  his  evidence  on  affidavit  that  in

connection with the aforesaid accident police personal of Golakganj P.S.

had recorded his statement as eye witness of the occurrence and his

name  was  there  in  the  charge  sheet  in  serial  No.4  in  the  witness

column of the charge sheet.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that at the time of accident no repairing road was going on by

using the road roller.  He further stated in his cross examination that

deceased is  his  co-villager.   On the date of  accident  deceased was

going by using a bicycle.  At the time of accident deceased was going

through the road with the help of bicycle and roller was following him

with sound.  At the time of accident he was walking through the road

from southern side to northern side and road roller was proceeding on

his opposite direction.  He further stated in his cross examination that

offending  road  roller  was  in  his  front.   He  denied  in  his  cross

examination that he did not witness the accident.  He also denied in his

cross  examination  that  road  roller  was  not  driving  in  a  rash  and

negligent  manner.   He  denied  in  his  cross  examination  that  as

deceased is his co-villager he deposed false evidence in his behalf.
In the instant case OP side did not adduce any evidence.
Heard arguments on behalf of both sides.
Learned counsel  on behalf  of  claimant  in  course of  his

argument  had  submitted  that  aforesaid  accident  took  place  on

7.12.2014  at  about  6:00  P.M.  on  PWD Road  near  village  Lakhimari

under Golakganj P.S.
Claimant side had submitted Seizure List vide ext-5.  As

per ext-5 driving licence of the driver of the offending vehicle is valid

upto  27.5.2016  covering  the  date  of  the  accident.   As  per  ext-5

offending vehicle was insured with  United India Insurance Company

Limited and insurance policy is valid upto 9.7.2015.  As accident took

place on 7.12.2014 so insurance policy is valid covering the date of the
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accident.  Other vehicular documents like driving licence of the driver

and registration certificate of the vehicle are also valid covering the

date of the accident and so insurance policy is valid covering the date

of the accident.  So insurance company is liable to pay compensation

to the claimant.
As per  P.M.  Report  age of  the deceased at  the time of

accident was 60 years.   Although OP insurance company had cross

examined the witnesses and suggested that age of the deceased at the

time of accident was more than 80 years but in support of the said

assertion OP insurance company did not adduce any evidence to prove

that age of the deceased at the time of accident was not 60 years but

more than 80 years.  As OP insurance company could not adduce any

rebuttal  evidence to prove that age of the deceased at the time of

accident was not 60 years but more than 80 years so I accept the P.M.

Report submitted by the claimant vide ext-7 and assess that age of the

deceased at the time of accident was 60 years.  

Claimant  side  had  submitted  a  decision  of  Hon’ble

Supreme Court decided in Civil  Appeal No.3483 of  2008, Smt. Sarla

Verma & Others Vs. Delhi Transport Corporation & Others decided by

Hon’ble  Supreme  Court  on  15th April,  2009.   In  the  said  decision

Hon’ble  Supreme  Court  gave  some  guidelines  regarding  the  actual

multiplier to be assessed at the time of assessing compensation for

death of a person in a motor vehicular accident.  As per said citation if

deceased  died  in  the  age  of  60  years  at  the  time  of  accident  so

multiplier  9 will  be applicable in this  case as it  falls  under the age

group of 56 to 60 years.

Claimant  side  had  mentioned  in  his  claim petition  that

deceased was a carpenter by profession at the time of accident and

monthly  income  of  the  deceased  at  the  time  of  accident  was  Rs.

15,000/- but in support of the assertion of the claimant, claimant side

had  failed  to  produce  any  income  proof  document  issued  by  the

competent authority that monthly income of the deceased at the time

of accident was Rs. 15,000/-.  Claimant side had mentioned in his claim
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petition that deceased was a carpenter by profession and submitted

Minimum Wages Act of Assam, 2014.  As per Minimum Wages Act of

Assam, 2014 the minimum wages of carpenter per day is Rs. 284/- so

monthly income of the deceased at the time of accident will  be Rs.

15,000/-.  In support of his contention claimant side had submitted a

decision of Hon’ble Supreme Court decided in 2015 (1) TAC 340 SC,

Smt. Neeta wife of Kallappa Kadolkr (appellant) Vs. Divisional Manager

M/s.  MSRTC  Kolhapur  (respondent).   In  the  said  decision  Hon’ble

Supreme Court held that notification issued under Minimum Wages Act

applied and tribunal and high court ought to have taken monthly salary

of the deceased at the time of accident at Rs. 12,000/- per month but

in the instant case claimant side had failed to produce any document

that deceased was  actually a carpenter at the time of accident and in

support  of  his  assertion  claimant  side  had  failed  to  produce  any

certificate  issued  by  the  Labour  Department  that  deceased  was

actually a carpenter at the time of accident.  So, Minimum Wages Act

of Assam, 2014 is not applicable in this case as claimant had failed to

prove that deceased was a carpenter by profession.  So, I treat monthly

income of the deceased notionally at Rs. 5,000/- and accordingly his

annual income comes to Rs. 5,000/- X 12 = Rs. 60,000/-.

As  deceased  was  aged  about  60  years  at  the  time  of

accident so as per decision of Hon’ble Supreme Court decided in Sarla

Verma’s  case multiplier  9  will  be  applicable  in  this  case.   So,  total

compensation comes to Rs. 60,000/- X 9 = Rs. 5,40,000/-.

As per claim petition deceased left behind his wife and his

three sons and one daughter.  Out of the four dependents daughter is

minor aged about 12 years and age of the eldest son is 24 years as per

claim petition so he is not dependent upon the income of the deceased

at the time of accident.  As deceased left behind his wife and two sons

so 1/3rd is to be deducted where number of dependent family members

is 2 to 3.   So,  1/3rd is  to  be deducted from the total  compensation

amount as the personal and living expenses of the deceased.  As per
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claim petition claimant had left behind his wife and three sons and

daughters.

After deducting 1/3rd of Rs. 5,40,000/- it comes to

Rs. 3,60,000/-.

 Claimant  side  had  submitted  a  decision  of  Hon’ble

Supreme  Court  decided  in  2017  (4)  TAC  673,  National  Insurance

Company Limited Vs. Pranay Sethi & Others (Respondents).  In the said

case Hon’ble Supreme Court gave some guidelines how to calculate

compensation under conventional heads.  As per said decision claimant

is entitled to get Rs.  15,000/-  under the head of  loss of  estate,  Rs.

40,000/- under the head of loss of consortium  as claimant No.3 had

lost her husband due to said accident and Rs. 15,000/- under head of

funeral expenses. 

Claimant  is  also entitle  to get additional  amount of  Rs.

15% under the head of  future prospects  as deceased was aged 60

years at  the time of  accident and falls in the category of  50 to 60

years.  Adding 15% of Rs. 3,60,000/- to Rs. 3,60,000/- it comes to

Rs. 4,14,000/-.

Thus, in total, claimants are entitled to get Rs. 4,14,000/-

+  Rs.  15,000/-  +  Rs.  40,000/-  +  Rs.  15,000/-  =  Rs.  4,84,000/-  as

compensation.

As  vehicle  in  question  was  insured  with  OP  No.3  and

insurance policy is valid covering the date of the accident so OP No.3 is

directed to pay compensation to the claimant along with 8% interest

from the date of institution of this case till realisation.

This MAC Case is accordingly disposed of. 

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

4,84,000/-  (Rupees  Four  Lakhs  Eighty  Four  Thousand)  only  to  the

claimants payable by OP No.3, M/s. United India Insurance Company
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Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 19.06.2015 till realisation.

   Given  under  my  hand  and  seal  of  this  court  this  17 th day  of

December, 2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.207/2015

Claimant’s witness : CW-1 Dipen Ch. Roy

  CW-2 Upen Roy

 Exhibits 

Ext-1 & 2 Certified copy of FIR

Ext-3 & 4 Certified copy of Charge Sheet

Ext-5 & 6 Certified copy of Seizure List

Ext-7 Certified copy of P.M. Report.

   Member: MACT: Dhubri. 
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