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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI. 

 

CRIMINAL APPEAL NO. 13/2017 

 

ANOWARA KHATUN     -APPELLANT. 

VS.  

THE STATE OF ASSAM &- RESPONDENT. 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE,  

                    DHUBRI. 

 

APPEARANCE: 

 R. K. Jain & A. Q. AHMED, ADVS. FOR THE APPELLANT. 

 B. BASUMATARY, PUBLIC PROSECUTOR, FOR THE RESPONDENT. 

 

DATE OF ARGUMENT:-   18-01-2019. 

DATE OF JUDGMENT:-   01-02-2019. 

 

JUDGMENT 

 

1. This appeal has preferred by the appellant Anowara Khatun under section 374 (3) 

(a) of Cr. P. C. against the Judgment and order passed by N. J. Haque, learned 

Additional Chief Judicial Magistrate, Dhubri on 05-09-2017 in connection with G. R. 

Case No. 1315/2009 in which the learned trial Magistrate convicted and sentenced 

appellant under section 324 IPC.   

 

2. Facts of the case, in brief, are as follows: that on 04-01-2009 the complainant 

Ashiduur Rahman lodged a written ejahar before in-charge of Sukhchar police 

outpost against the appellant Anowara Khatun and three others with an allegation 

that on 03-01-2009 at 9 a.m. his father-in-law Sanowar Ali went to market with a 

view to purchase some articles. One Ejajul invited his father-in-law to the house of 

the appellant where the appellant by means of a dao gave a blow in the shoulder of 
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his father-in-law. After receiving the ejahar I. C. Sukhchar police outpost forwarded 

the same to Southsalmara police station where a case as Southsalmara P. S Case 

No. 03/2009 under sections 342/326/34 IPC was registered. On 29-03-2009 the 

case was again registered at Sukhchar police station as Sukhchar P. S. Case No. 

35/2009 under section 342/326/34 IPC. The investigating officer after completion of 

the investigation submitted charge sheet against the accused to prosecute her under 

sections 342/326 IPC showing her absconder.  

 
3. Learned trial Magistrate after taking cognizance of the case issued Court process to 

the accused person. Charge under sections 342/326 IPC was framed. Accused 

pleaded not guilty and claimed to be tried. After recording evidence and also 

examining the accused person under section 313 Cr. P. C.  learned trial Magistrate 

held the accused/appellant guilty under section 324 IPC and sentenced her to 

undergo rigorous imprisonment for two years and also sentenced to pay fine of Rs. 

2,000/ (rupees two thousand) and in default S. I. for another one month.  

 

4. Being aggrieved at and dissatisfied with the judgment and order passed by ld. 

Additional Chief Judicial Magistrate, Dhubri the accused person/appellant preferred 

this appeal on various grounds. 

 
5. The complainant was not impleaded as respondent. So, notice was issued to him. 

He appears once.  

 
6. Case record from the trial Court has been called for and received the same.  

 
7. Heard argument advanced by learned counsel appearing for the appellant and 

learned public prosecutor. 

 

8. I have carefully perused the impugned judgment and order and entire case record 

of the trial Court.  

 
9. Record of trial Court shows that the prosecution examined altogether eight 

witnesses including medical and investigating officer to establish the charge framed 

against the accused. 

 
10. During the course of argument learned counsel for the appellant has submitted that 
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though the prosecution examined eight witnesses; but the non-official witnesses of 

the prosecution have not supported the case. The complainant had not seen the 

incident. Learned trial Court just relying on the oral testimony of the alleged injured 

convicted and sentenced the accused. Learned trial Court has not considered the 

fact that a rape case was filed against the alleged victim. Besides it learned trial 

Court has not considered the delay in lodging the ejahar. In this context learned 

counsel for the appellant has relied on a decision of the Hon’ble Supreme Court 

passed in Motilal & others vs. State of Rajasthan 2009 SAR (Criminal) 657. 

 
11. Per contra, learned public prosecutor has submitted that the quality of evidence 

counts in a criminal Court; not the quantity of witnesses examined by the 

prosecution. The incident took place in the house of the accused. As no independent 

witness was present on spot; so, the victim is the best person to say what had 

happened. His evidence is fully corroborated by the medical officer.  

 
12.   Contents of the ejahar (Ext. 1) show that the alleged incident took place on 03-01-

2009 and the ejahar was lodged before the In-charge of Sukhchar P. S. on 04-01-

2009. After the incident the victim was hospitalized and the son-in-law of the victim 

lodged the ejahar on the next day of the incident. So, there is no delay in filing the 

ejahar. The Hon’ble Supreme Court in Motilal & others vs. State of Rajasthan 2009 

SAR (Criminal) 657 has opined that unexplained delay in filing the ejahar is fatal for 

the prosecution. In the case in hand, after considering the nature of the case I have 

no hesitation to hold that there was no delay in filing the ejahar.  

 
13. Out of eight witnesses examined by the prosecution four witnesses have not 

supported the case of the prosecution. Learned trial Magistrate held the accused 

guilty on the basis of the evidence of the complainant, the victim, medical officer 

and the investigating officer. There is no bar in holding accused guilty on the basis 

of solitary witness if the evidence of the solitary witness is found reliable and 

trustworthy.  

 
14. From the evidence on record it appears that the alleged incident took place on 03-

01-2009 at about 9 a.m. in the compound of the accused. As per complainant his 

father-in-law (the victim) on the day of the incident came to the market with a view 

to purchase some articles and then he was called to the house of the accused where 
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the accused gave a blow in his shoulder by means of a dao. The complainant had 

not seen the incident as he was not present at the time of the incident and he 

lodged the ejahar after hearing about the incident from the victim. The alleged 

victim Sanowar Ali whom the prosecution examined as P. W. 2 has deposed that on 

the day of incident while he was in market then he was called to the house of the 

accused and the accused gave a blow in his shoulder by means of a dao. Evidence 

of medical officer (P. W. 8) shows that on 03-01-2009 he examined the victim at 

Sukhchar MPHC and found grievous cut injury over the right shoulder of the victim. 

As per his opinion the injury was grievous in nature and caused by blunt object. In 

cross-examination the medical officer has stated that he referred the patient to Civil 

Hospital, Dhubri or Goalpara.  

 

15. From the evidence of the complainant, the alleged victim and the medical officer it 

appears that on the day of incident the alleged victim received cut injury over his 

right shoulder. The defence categorically cross-examined all the material witnesses; 

but failed to discard the main allegation by putting appropriate cross-question that 

the accused did not inflict the injury to the alleged victim. In cross-examination the 

defence has stressed that a rape case was filed against the alleged victim and the 

complainant and the alleged victim admitted the same. But the defence has failed to 

show on which day the alleged offence of rape took place. Was it on the day of 

incident or earlier? The victim may be the accused of a rape case; but the defence 

has not taken the plea of private defence. As there is no specific plea of private 

defence and as there is no cogent evidence that while the accused attempted to 

commit rape or commit the rape of the accused then the accused inflicted injury on 

his right shoulder just for her private defence.  

 
16. Though the charge was framed against the accused under sections 342/326 IPC; 

but learned trial Magistrate found guilty of the accused only under section 324 IPC. 

Learned trial Magistrate categorically discussed the legal provision laid down under 

section 320 IPC and rightly held the case does not fall under the category of 

grievous injury as described under section 320 IPC.   

 
17. Judgment of trial Court shows that learned trial Magistrate properly appreciated the 

evidence on record and arrived at correct findings. There is no infirmity in the 
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judgment of the trial Court both factually and legally. So, I find no reason to 

interfere in the findings of the trial Magistrate. Hence the conviction is upheld.  

18. The accused is a woman just 33 year old. There was an allegation against the victim 

that he committed rape on her and to that extent a case had been filed against the 

victim. Learned trial Magistrate while sentencing the accused has not considered this 

aspect and also not considered the fact whether there was any criminal antecedent 

against the accused or not. So, it is presumed that it was the first offence 

committed by the accused. 

19. I have considered the nature of the case, peculiar situation of the occurrence of the 

offence, the facts not having criminal antecedent of the accused and the accused is 

a woman and of the view that imposition of fine will serve the purpose.  

20. Hence the sentence imposed by learned trial Court is modified and the accused by 

convicting under section 324 IPC sentenced her to pay fine of Rs. 2,000/ (rupees 

two thousand) in default S. I. for one month.  

 

21. In view of the above, the judgment passed by learned Additional Chief Judicial 

Magistrate, Dhubri is upheld with modification of sentence as described above. 

 
22. Accused/appellant is directed to appear before the trial Court on or before 28th 

February 2019 to deposit the fine amount.     

 
23. Return the case record of G. R. 1315/2009 along with a copy of the judgment of this 

Court to the Court of learned Addl. Chief Judicial Magistrate, Dhubri.  

 
24. Given under my hand and seal of this Court today the 1st day of February 2019.  

 

       (D. Thakuria) 
       Sessions Judge,  
       Dhubri.  


