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HEADING OF JUDGEMENT IN SESSIONS CASES: 

DISTRICT: DHUBRI. 

 

IN THE COURT OF SESSIONS JUDGE: DHUBRI. 

 

SESSION CASE NO: 205/2017 

UNDER SECTIONS: 457/376/511/352 IPC. 

 

                                          STATE OF ASSAM 

                                                     VS. 

                                          GOLAM RABBANI @ BABUNA 

 

                    PRESENT:-  DIPAK THAKURIA,  

                                          SESSION JUDGE, 

                                          DHUBRI.                                                                                     

 

                  APPEARANCES:-   

                              B. BASUMATARY. P. P. FOR THE STATE.                                                    

                              Y. A. BEPARI, ADV. FOR THE DEFENCE. 

       

                  DATE(S) OF EVIDENCE:- 16-05-2018, 03-08-2018,  

                                                             02-11-2018. 

                  DATE OF ARGUMENT:-    05-02-2019. 

                  DATE OF JUDGMENT :-    18-02-2019. 

 

J  U  D  G  E  M  E  N  T 

 

1. This Session case arises out of G. R. Case No. 501/2016 under sections 457/376/352 IPC 

committed by P. Das, ld. Judicial Magistrate 1st Class, Hatsingimari against accused 

Golam Robbani @ Babuna for alleged commission of lurking house trespass at night, 

rape and used criminal force to the complainant on 28-06-2016 at about 1.30 a.m. at 

village Dayarchar under South Salmara police station.   

 

2. The facts of the case, as revealed from the ejahar, in brief, are as follows:-That on 28-
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06-2016 at about 1.30 a.m. while the complainant was sleeping in her house then the 

accused entered in to her bed room by breaking the door, threatened her by showing a 

dagger, gagged her mouth by means a cloth, rapped on her and attempted to kill her. 

The complainant was able to remove the cloth from her mouth and raised hue and cry 

and then nearby people rushed to her house and then the accused fled away from the 

spot.  

 
3. On 30-06-2016 the complainant lodged the ejahar before the in-charge of Kharuabandha 

police outpost who forwarded the same to Officer-in-charge of South Salmara police 

station where a case as South Salmara P. S. Case No. 153/2016 under sections 

457/376/352 IPC was registered.  

 

4. The investigating officer recorded the statements of witnesses under section 161 Cr. P. 

C., medically examined the alleged victim and also recorded her statement before the 

Judicial Magistrate. After completing the investigation, the I. O. submitted charge sheet 

against the accused to prosecute him under sections 457/376/352 IPC. During 

investigation the accused was able to get protection of pre-arrest bail.  

 
5. Learned Judicial Magistrate 1st Class, after furnishing the copies committed the case to 

this Court for disposal as the offences were exclusively triable by the Court of Session.  

 
6. After hearing both the parties and perusal the case record and case diary formal charge 

against the accused under sections 457/376/511/352 IPC was framed. Charge so framed 

was read over and explained to the accused which he pleaded not guilty and claimed to 

be tried.  

 

7. The prosecution examined six witnesses including the investigating officer and closed the 

evidence.  

 

8. After completion of the prosecution evidence, the statement of the accused was 

recorded u/s 313 Cr. P. C. by putting questions to him from all incriminating evidence 

appearing against him on record and thereby giving him an opportunity to meet the 

same. In response to which, the accused denied the allegations as well as evidence on 

record and also declined to adduce evidence in defence . 

 

9. Heard learned counsels appearing for the parties and perused the evidence on record. 
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FOLLOWING POINTS HAVE BEEN SET UP FOR DETERMINATION 

 

Whether the accused on 28-06-2016 at about 1.30 a.m. at village Dayarchar under 

South Salmara police station committed lurking house trespass by entering into the 

house of the complainant and thereby committed an offence punishable under 

section 457 IPC? 

 

Whether the accused on the same date time and place attempted to commit rape on 

the complainant and thereby committed an offence punishable under section 

376/511 IPC?  

 

Whether the accused on the same day time and place used criminal force to the 

complainant and thereby committed an offence punishable under section 352 IPC? 

 

DISCUSSIONS ON THE POINTS FOR DETERMINATION AND THE DECISION 

ARRIVED THEREON WITH REASON: 

 

10. In order to establish the charge against the accused, the prosecution has examined six 

witnesses. Among them P. W. 1 is the complainant and the alleged victim, P. W. 2 is the 

husband of the complainant, P. W. 3 is the brother-in-law of the complainant, p. W. 4 is 

the father-in-law of the complainant, P. W. 5 is the sister in-law of the complainant and 

P. W. 6 Uttam Malakar is the investigating officer.  

 

11. The defence examined none. Plea of the defence is total denial of the case.  

 
12. The complainant (P. W. 1) being the alleged victim of the incident is the most important 

witness for the prosecution. Her oral testimony shows that the accused is her co-villager. 

About two years back from recording her statement in the Court, one day her husband 

was not at her residence and she was sleeping in her house with her two daughters. 

Around 1.30 a.m. the accused entered into her room by opening the door and attempted 

to commit rape on her. She raised alarm and then her father-in-law came to her room 

and then the accused ran away. Next day she lodged the ejahar where she put her 

thumb impression. She was produced before Judicial Magistrate for recording her 

statement.  
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13. From the oral testimony of the complainant it appears that at the time of the incident 

hearing her alarm her father-in-law whom the prosecution examined as P. W. 4 came to 

her room. From the evidence of P. W. 4 it appears that about two years back from 

recording his statement on night at about 1.30 a.m. he heard an alarm raised by his 

daughter-in-law i.e. the complainant and he rushed to her room and then she told him 

that accused entered into her room. Then he and P. W. 3 chased the accused. As he was 

an ailing person; so he arrived at the house of the accused lately and in the meantime 

the accused entered into his house. His daughter-in-law told him that the accused 

entered into her room with a view to misbehave her. P. W. 3 who is the brother-in-law 

of the complainant has also deposed that on the night of the incident hearing the alarm 

raised by the complainant he immediately rushed to her house and then the complainant 

told him that the accused entered into her room and then he chased the accused and 

apprehended him near his house. On being asked the accused denied that he entered 

into the house of the complainant. Then there occurred exchange of hot words between 

them and then his family members came out and separated them. P. W. 5 is the sister-

in-law of the complainant she has also deposed as deposed by P. W. 4.  

 

14. P. W. 2 is the husband of the complainant. His evidence shows that on the night of the 

incident he was not at his residence. Next day morning at about 4 a.m. his brother 

visited the house of his father-in-law where he was on that night and informed about the 

incident. He immediately returned home and asked his wife whether the incident was 

true or false and then she told him that the incident was correct. Next day his wife filed 

the ejahar.   

 
15. The defence categorically cross-examined all the witnesses. The complainant in her 

cross-examination confirmed that on the night of the incident her husband was not in 

the residence; but her parents-in-law and her brother and sister-in-law were in the 

house. There were 10/12 family members in her house and except her husband all were 

present in the house. She has denied the suggestion of the defence that on the next day 

she did not file the case and also denied that there was land dispute between her 

husband and the accused. P. W. 2, the husband of the complainant in his cross-

examination has admitted that there was land dispute between him and the accused. P. 

W. 3 and P. W. 4 in their cross-examination have stated that the house of the accused is 

near to their house. They denied the suggestion of the defence that there was land 

dispute between the father of the complainant and the father of the accused. They have 
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admitted that they had not seen the accused in the house of the complainant.  P. W. 5 

in her cross-examination has admitted that she had not seen that the accused entered 

into the house of the complainant.  

 
16. P. W. 6 Uttam Malakar is the investigating officer. His deposition shows that on 30-06-

2016 he was working as in-charge of Kharuabandha police outpost and on that day the 

complainant lodged a written ejahar which he forwarded to O. C. South Salmara police 

station who after registering the case entrusted him to investigate the case. He recorded 

the statement of the witnesses, sent the victim to the Court for recording her statement 

under section 164 Cr. P. C. The victim refused to get medically examined her. The 

accused was able to obtain pre-arrest bail and surrender before him. He arrested him 

and released him on bail. By completing investigation he has submitted charge sheet 

against the accused under sections 457/376/511/352 IPC. He has exhibited the ejahar as 

ext. 1, Sketch map of the place of occurrence as Ext. 2 and charge sheet as Ext. 3. Ext. 

1 (1), 2 (1) and 3 (1) are his signatures. His cross-examination shows that cause of 

delay in filing the ejahar has not mentioned in the ejahar. He found no evidence of 

breaking the door. P. W. 3 told him that he chased the accused; but did not disclose 

before him that he apprehended the accused near his house.  

 

17. From the contents of the ejahar it appears that the alleged incident took place on 28th 

June 2016 at about 1.30 a.m. while the complainant was sleeping. The complainant 

though deposed that next day she filed the ejahar; but actually she lodged the ejahar on 

30th June 2016. Learned defence counsel has submitted that the delay in filing the case 

has not been explained and unexplained delay in filing the case is fatal for the 

prosecution. On the other hand learned public prosecutor submitted that the 

complainant is an uneducated lady. The incident was also so serious that if it spread the 

fame of the victim would have been lower down in the society. So, one day delay in 

filing the ejahar is natural and it would not affect any way to the case of the 

prosecution.   

 
18. The alleged incident took place at midnight around 1.30 a.m. Though the scribe in the 

ejahar mentioned the date as 28th June 2016 actually it should be 29th June 2016. Of 

course the complainant did not lodge the ejahar on 29th day of June 2016. The ejahar 

was computer typed. Perhaps the complainant drafted the ejahar through a professional 

person and after discussing the entire fact the scribe caused delay for one day. The 

defence has stated nothing how one day delay in filing the ejahar prejudice the and also 



6 

 

failed to disclose that within one day the complainant developed a new story. So, I do 

not think that one day delay in filing the ejahar was fatal.  

 
19. The alleged incident took place at midnight while the complainant was sleeping in her 

room with her children. The investigating officer has not examined the children of the 

complainant as witness. In the ejahar the complainant depicted the incident that on the 

night of the incident the accused entered into her room with dagger, rod and chain and 

broke the door of her house. The investigating officer has clarified that during 

investigation he found no evidence of broken door. The complainant while deposed in 

the court during trial has stated that the accused entered into her room by opening the 

door of her room. As the complainant was sleeping with her children and as her husband 

was not at that night definitely she might have been bolted the door inside of her room. 

If the accused entered the room by breaking the door definitely the inside bolt would 

have been damaged or the door would have been damaged. But the prosecution 

witnesses have stated nothing regarding damage of the door. The investigating officer 

has also not found any evidence of broken door.  

 
20. As per contents of the ejahar the accused entered into the room of the complainant with 

dagger, rod and chain. But the complainant while deposed in the Court has stated 

nothing that the accused entered into her room with deadly weapons mentioned in the 

ejahar. As per the complainant while she raised alarm the accused ran away from her 

room. P. W. 3 who is the brother-in-law of the complainant has deposed that hearing 

about the incident he immediately chased the accused and apprehended him in his 

house and then there occurred exchange of hot words between him and the accused. P. 

W. 3 has also stated nothing that the accused carried dagger, rod and chain. If the 

accused entered into the room of the complainant with dagger, rod and chain then 

either he kept the same in the house of the complainant or in the road or carried with 

him. As P. W. 3 stated nothing regarding weapons; so, the contents appear in the ejahar 

that accused entered into the room of the complainant with dagger, rod and chain is 

doubtful. 

 
21. The prosecution witnesses are all family members. Except P. W. 2 all were in the house. 

The complainant raised alarm when she saw the accused and the accused ran away. The 

family members of the complainant immediately came to her room; but nobody had 

seen the accused inside the room or inside the compound. The case of the prosecution 

is purely based on the credibility of the deposition of the complainant who was the 
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alleged victim. 

 
22. During cross-examination to the complainant the defence put a suggestion that there 

was land dispute between the accused and her husband which she denied. But her 

husband (P. W. 2) in his cross-examination admitted that there was land dispute 

between the accused and him. If there was land dispute between the accused and the 

husband of the complainant definitely the complainant was aware about that. But by 

denying the same the complainant tried to hide a material fact of the case. It is not 

known as to why the complainant hid the fact of having land dispute with the accused.             

 
23. P. W. 3 has deposed that he chased the accused and apprehended him near his house 

and there occurred exchange of hot words between him and the accused. But the 

investigating officer has clarified that P. W. 3 had not disclosed before him that he 

apprehended the accused and there occurred exchange of hot words between them. 

Likewise P. W. 4, the father-in-law of the complainant has also deposed that he and his 

son chased the accused. But the investigating officer has stated that said witness did not 

disclose before him that he chased the accused. In a criminal law the prosecution 

witnesses cannot improve the case during trial by stating a new fact which they did not 

disclose before the investigating officer during investigation. Here P. W. 3 and P. W. 4 

tried to develop the case saying that accused was chased by them and apprehended.  

 
24. Learned counsel for the defence has submitted that the alleged time of occurrence was 

midnight. The alleged victim was sleeping. In that circumstances how the complainant 

recognize the accused as it was dark night. If the accused attempted to commit rape on 

her definitely she would have been received injury and her cloth would have been torn. 

But there is no medical evidence. In this regard learned defence counsel has relied on a 

decision of the Hon’ble Gauhati High Court passed in Md. Nur Islam vs. State of 

Assam 2014 (2) Gauhati Law Journal 485. The Hon’ble Gauhati High Court in this 

case has discussed the same circumstances and has not relied upon the evidence of the 

complainant and set aside the conviction passed against the accused. 

 
25. In the case in hand the complainant has stated nothing that she received injury while 

the accused attempted to commit rape on her and her wearing clothes were torn. The 

alleged incident was occurred at midnight and under such circumstances the prosecution 

has to clarify how the complainant recognize the accused as at that time she was 

sleeping and there is no evidence that light in that room was on.      
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26. The Hon’ble Supreme Court in Sohan Ali and another vs. State of Haryana and 

another 2001 SAR (Criminal) 353 has observed “An accused is presumed to be 

innocent until he is found guilty. The burden of proof, that he is guilty, is on the 

prosecution and that the prosecution has to establish its case beyond all reasonable 

doubts. In other words, the innocence of an accused can be dispelled by the prosecution 

only on establishing his guilt beyond all reasonable doubts on the basis of evidence.”             

 
27. After carefully scanning the evidence on record I come to the safe conclusion that the 

prosecution has failed to establish the charge framed against the accused beyond all 

reasonable doubts. The accused, hence, deserves benefit of doubt and accordingly the 

accused is acquitted of the charge on benefit of doubt and he is set at liberty.  

 
28. The liability of the bailor remains in force for next six months as per law.  

 

29. Given under my hand and seal of this Court this the, 18th day of February 2019 

 

 

        (D. Thakuria)  

        Sessions Judge, Dhubri. 
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IN THE COURT OF SESSION JUDGE: DHUBRI.  

  

SESSION CASE NO: 205/2017 

UNDER SECTIONS: 457/376/511/352 IPC. 

 

STATE OF ASSAM 

VS. 

GOLAM ROBBANI @ BABUNA 

 

A  P  P  E  N  D  I  X 

A. Prosecution exhibits: 

Ext.  1   : Ejahar. 

Ext.  2       : Sketch map of P. O.  

Ext.  3  : Charge sheet. 

 

B. Defence Exhibits :   Nil. 

 

C. Exhibits produced by the witness: Nil.  

 

D. Prosecution   Witnesses: 

    P. W. 1:   Victim, 

    P. W.2 :   Husband of the victim, 

    P. W.3 :   Brother-in-law of the victim, 

    P. W.4 :   Father-in-law of the victim, 

    P. W.5 :   Sister-in-law of the victim & 

    P. W.6 :   Uttam Malakar. 

 

            E. Defence Witness:   Nil. 

            F. Court Witness:                      Nil.  

 

 (D. Thakuria )  

 Session Judge, Dhubri.  

 

 


