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HEADING OF JUDGMENT IN SESSIONS CASES: DISTRICT : DHUBRI 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 
 

Sessions Case No. 227 OF 2017 

U/S 376 IPC  

Corresponding to G.R. Case No.3241/2017 

 

State of Assam 

Vs. 

Jahan Uddin Sheikh 

 

Present:DIPAK THAKURIA 
 SESSIONS JUDGE   
 DHUBRI 
 
APPEARANCES: 
 B. BASUMATARY, PUBLIC PROSECUTION FOR STATE. 
 G U. AHMED, ADV., FOR THE DEFENCE. 

 

 

Evidence recorded on : 29-01-2018, 29-03-2018. 

 08-10-2018. 

Argument heard on  : 04-02-2019 

Judgment delivered on  : 18-02-2019 
 

J U D G M E N T 
 

1. This Session case has arisen out of G.R. Case no. 3241/17 under section 376 of IPC 

committed by learned Addl. Chief Judicial Magistrate, Dhubri against the accused 

Jahan Uddin Sheikh for committing rape on the complainant. 

 

2. The facts of the case, in brief, as revealed from the ejahar, are as follows: that, on 

25-07-2017 the complainant lodged a written ejahar before the Superintendent of 

Police, Dhubri stating that on 25-07-2017 at about 11:30 p.m., the accused with 

one Bellal Hoque entered into her house by breaking the window, gagged her 
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mouth and committed rape on her. While she resisted, the accused physically 

assaulted her. 

 
3. After receiving the ejahar, the Superintendent of Police, Dhubri forwarded the same 

to the O/C, Dhubri Police Station for registration of a case. Accordingly, O/C, Dhubri 

P.S. registered a case as Dhubri P.S. case no. 722/2017, u/s 376D IPC and started 

investigation. 

 
4. During investigation, the I.O. recorded the statements of witnesses u/s 161 Cr.P.C. 

The statement of the alleged victim was recorded u/s 164 Cr.P.C. through Judicial 

Magistrate. The accused was arrested and forwarded him to the court. The I.O. 

after completing the investigation submitted charge sheet against the accused 

Jahan Uddin Sheikh u/s 376 IPC.  

 

5. Learned Addl. Chief Judicial Magistrate, Dhubri after furnishing the copies, 

committed the case to this court as the case is exclusively triable by the Court of 

Session. 

 
6. After perusal the case record and case diary and hearing learned counsels 

appearing for the prosecution and defence, formal charge u/s 376 IPC was framed 

against the accused. Charge so framed was read over and explained to the accused, 

to which, he pleaded not guilty and claimed to be tried. 

 

7. During trial, the accused was released on bail. 

 

8. Prosecution has examined altogether eight witnesses including Medical Officer and 

Investigating Officer and closed evidence. 

 

9. The accused was examined u/s 313 Cr.P.C. Defence has declined to adduce 

evidence in defence. 

 

10. Heard learned counsels appearing for the parties. 
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11. Following point has been set up for determination: 
 

Whether the accused on 21-07-2017, at around 11:30 pm, at village 

Ratiadoha Part-III, under Golakganj Police station, committed rape on the 

complainant and thereby the accused is liable to be punished u/s 376 IPC? 

 

DISCUSSION ON THE POINT FOR DETERMINATION AND DECISION 

ARRIVED THEREON WITH REASONS 

 

12. In order to establish the charge framed against the accused, the prosecution has 

examined eight witnesses. 

 

13. On the other hand, defence examined none. The accused denied the allegations and 

also declined to adduce the evidence in defence 

 

14. The prosecution has examined the complainant who is the alleged victim as PW-4. 

Her deposition shows that about four months back, one night, at about 11:30 pm 

she was sleeping with her three years old daughter. Accused Jahanuddin Sk and 

one Bellal Hoque entered into her room by breaking the window. Accused 

Jahanuddin Sk caught her and Bellal Houqe gagged her mouth with the help of a 

Gamosha. Thereafter, they fled away keeping the chappal of the accused 

Jahanuddin in her room. Her mother in law came to her room and removed the 

Gamosha from her mouth. After four days of the incident she lodged the ejahar. 

Investigating Officer recorded her statement through Judicial Magistrate. She was 

examined by Medical Officer. She has exhibited the ejahar which is marked as Ext-2 

and authenticated her signature thereon which is marked as Ext-2(1). Ext-1 is her 

statement recorded by Judicial Magistrate under section 164 Cr. P. C. and Ext-1(1), 

1(2) and 1(3) are her signatures. In cross examination, PW-4 has deposed that 

there was land dispute between her husband and the accused Jahanuddin. On that 

night, at about 11 pm accused and Bellal came to her house and engaged 

themselves with a quarrel with her husband. The accused person and Bellal 

physically assaulted to her husband and left the house keeping chappal of accused 
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in their compound. The disputed land is situated near to her house. There is no 

electricity connection in her house. The night was dark. She has further deposed 

that she gave her statement before Magistrate as stated by villagers. She has 

denied the suggestion of the defence that the accused did not enter into her house. 

 

15. PW-5 is the mother-in-law of the complainant. She has deposed that about ten 

months back, one night, at about 11:30 pm she heard a sound in the room of the 

complainant. She went to the room of the complainant to know the source of the 

sound, but there found none except her daughter in law. PW-6 is the sister-in-law of 

the alleged victim who has deposed in the same tune as deposed by PW-5. 

 

16. PW-2 Nurul Hoque has stated that about three months back, at about 07:30 pm he 

heard hue and cry in the house of the complainant which is near to his house. He 

came out from his house but he had not seen anyone. He did not visit the house of 

the complainant.  

 

17. PW-3 Mojibar Rahman has deposed that about 3 and ½ months back, at about 

09:30 pm there occurred a quarrel in the house of the complainant amongst their 

family members. He had not seen the accused on spot. 

 

18. PW-1 Tasfia Hussain is the Judicial Magistrate, who recorded the statement of the 

alleged victim u/s 164 Cr.P.C. She has deposed that on 31-07-2017 she was 

working as CJM, Dhubri. On that day, she recorded the statement of the victim u/s 

164 Cr.P.C. in connection with Golakganj P.S. case No. 722/17. She has recorded 

her statement on oath. After recording her statement the same was read over and 

explained to her. After found correct, the victim put her signature in the statement 

in her presence. Thereafter, she put her signature thereon. Ext-1 is the statement of 

the victim and Ext-1(1) is her signature. In cross examination, PW-1 has deposed 

that she does not know the victim personally. Time of recording the statement has 

not mentioned in the statement.   

 



Sessions Case No. 227 of 2017 

 
 

5 | P a g e  
 

19. PW-7 Dr.(Mrs) Rinku Ahmed is the Medical Officer. She has deposed that on 31-07-

2017 she examined the victim in connection with Golakganj P.S. case no. 722/2017. 

The victim told her that on 21-07-2017 in absence of her husband, Jahan and Bellal 

sexually assaulted her. On examination, she found the patient was normal.  She did 

not find any mark of injury on her body. She also did not find spermatozoa in 

vaginal smear. She did not find any evidence of sexual intercourse on the victim at 

the time of examination. Ext-3 is the report prepared by her and Ext-3(1) is her 

signature thereon. 

 

20. PW-8 Rustam Raj Brahma is the Investigating Officer. He has deposed that on 30-

07-2017, he was working at Golakganj P.S. as O/C. On that day, he received a 

written ejahar from the office of the Superintendent of Police Dhubri filed by the 

complainant. After receiving the ejahar, he registered a case u/s 376D IPC and took 

the responsibility to investigate the case himself. On 31-07-2017, he examined the 

victim, sent her to Dhubri Civil Hospital for her medical examination, also sent her to 

Dhubri court for recording her statement u/s 164 Cr.P.C. Then he visited the place 

of occurrence, inspected the same and prepared a sketch map of place of 

occurrence. He also examined the other witnesses u/s 161 Cr.P.C. He seized one 

pair of Hawai Chappal produced by the complainant. On 23-10-2017, the accused 

Jahanuddin was arrested and produced him in the court. He found no evidence 

against accused Bellal Hoque. After completing investigation, he submitted charge 

sheet against the accused Jahanuddin Sk u/s 376 IPC. PW-8 exhibited the seizure 

list as Ext-4, sketch map as Ext-5 and Charge sheet as Ext-6. Ext-4(1), 5(1) and 

6(1) are his signatures. In cross examination, PW-8 has deposed that the 

complainant had not produced any gamosa to him. He did not ascertain that the 

seized chappal belongs to the accused. He did not prepare the sketch map of the 

room where the incident took place. During investigation, he found no broken 

window, door etc. He received no information regarding occurrence of the incident 

before receiving the ejahar by him. He did not find any evidence that the victim 

underwent treatment before receiving the ejahar from S.P. Dhubri. The place of 

occurrence is situated just 9 kms away from the police station. He has not 

mentioned in the case diary having electricity connection in the house of the 



Sessions Case No. 227 of 2017 

 
 

6 | P a g e  
 

complainant. During investigation, he found no evidence that there was enmity 

between the complainant and the accused. 

 

21. The charge against the accused is very serious in nature. In the case in hand the 

complainant being the alleged victim is the most important witness and her mother-

in-law who was in the house at that time is also important witness for the 

prosecution.  

 

22. From the contents of the ejahar (Ext. 2) it appears that the alleged incident took 

place on 21-07-2017 at about 11.30 p.m. As per contents of the ejahar accused and 

another by breaking window entered into the bed room of the complainant, gagged 

her mouth and committed rape on her. Her mother-in-law immediately came to her 

room and raised alarm and then villagers gathered. The complainant in her 

deposition has stated that accused and one Bellal entered into her room by breaking 

window, caught her and gagged her mouth by a gamocha. Thereafter they fled 

away from the place by keeping the chappal of the accused. The complainant has 

stated nothing about commission of rape on her by the accused. The medical officer 

examined the victim on 31-07-2017 but found no mark of injury on her body and 

also not found any evidence of sexual intercourse on the victim at the time of 

examination. The alleged victim was examined by the medical officer after ten days 

of the alleged incident and the alleged victim is a married woman. So, it is natural 

not getting the evidence of recent sexual intercourse on the victim. The statement 

of the alleged victim was recorded by Judicial Magistrate. The prosecution has 

exhibited the statement of the victim under section 164 Cr. P. C. as Ext. 1. During 

the course of cross-examination the alleged victim has disclosed that she had given 

her statement before the Judicial Magistrate as stated by the villagers. Ext. 1 shows 

that learned Magistrate after recording the statement of the victim has not given 

certificate that the alleged victim had given her statement voluntarily and without 

being influenced by other persons. As the alleged victim has disclosed that she gave 

her statement before Magistrate as stated by the villagers; so, her statement 

recorded under section 164 Cr. P. C cannot be accepted as voluntary.  
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23. The alleged victim has stated nothing about commission of rape on her by accused. 

From the contents of the ejahar it appears that her mother-in-law came to her room 

hearing sound in her room and raised alarm and villagers gathered on spot. The 

prosecution examined the mother in-law of the alleged victim (P. W. 5) who simply 

stated that one night at about 11.30 p.m. she heard sound in the room of her 

daughter-in-law and she went there; but none was present except her daughter-in-

law. P. W. 5 stated nothing that her daughter-in-law disclosed her about the 

incident. The prosecution examined three relatives of the victims as P. W. 2, 3 and 

6. But they have also not supported the case of the prosecution.  

 

24. Now let us scrutinize whether the accused committed lurking house trespass by 

entering into the house of the complainant on the night of the alleged incident. As 

per the complainant the accused and another entered into her room by breaking 

window and they left the room throw window. As the alleged incident took place at 

11.30 p.m. definitely the window was closed and if the accused entered into her 

room by breaking window definitely the investigating officer would have been 

recovered the broken pieces of window. But the investigating officer (P. W. 8) has 

stated that he found no piece of broken window. The other prosecution witnesses 

including the mother-in-law of the complainant has stated nothing that the accused 

and another entered into her room by breaking window.  

 

25. The complainant has stated that the accused ran away from her room by keeping 

his chappal. The investigating officer seized a pair of chappal vide Ext. 4 seizure list. 

The investigating officer in his cross-examination has disclosed that he did not 

ascertain that the seized chappal belongs to the accused. Here the cross-

examination of the complainant is very important. In cross-examination she has 

stated that there was land dispute between her husband and accused. On that night 

at about 11 p.m. accused and Bellal came to her house and engaged themselves 

with a quarrel with her husband and they assaulted her husband and left the house 

keeping the chappal of the accused in her compound. The cross-examination of the 

complainant shows under what circumstances the accused kept his chappal in her 

compound.  
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26. The evidence on record shows that at the time of the incident the husband of the 

complainant was in his house and as just half an hour ahead he engaged with a 

quarrel with the accused due to land dispute. But the complainant tried to hide the 

same in her ejahar. Besides it, the ejahar was not filed immediately after the 

incident. It was filed after four days. The possibilities being the ejahar a 

afterthought story cannot be ruled out. 

 

27. In a criminal case, it is the duty of the prosecution to establish the charge against 

the accused beyond all reasonable doubt. In the case in hand, after proper scanning 

the evidences on record, it appears that the prosecution has failed to establish the 

charge framed against the accused beyond all reasonable doubt. Accordingly, the 

accused is acquitted of the charge on benefit of doubt and he is set at liberty. 

 

28. Let the seized article be destroyed after expiry of appeal or revision period.  

 

29. The liability of the bailor remains in force for next six months as per law. 

 

30. Return the G.R. Case No. 3241/2017 to the committal Court with a copy of this 

judgment and order. 

 

31. Signed, sealed and delivered in the open Court on this the 18th day of February, 

2019, at Dhubri. 

 

(D. Thakuria) 
Sessions Judge, Dhubri 

 Dictated & corrected by me. 

 
 

        (D. Thakuria)  
   Sessions judge, Dhubri  
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A P P E N D I X 

 

1. PROSECUTION WITNESSES: 

 

PW-1  Tasfia Hussain (Judicial Magistrate) 

PW-2  Relative of the victim 

PW-3  Relative of the victim 

PW-4 Complainant cum alleged victim 

PW-5 Mother-in-law of the victim 

PW-6 Sister-in-law of the victim 

PW-7 Dr.(Mrs) Rinku Ahmed (Medical Officer) 

PW-8 Rustam Raj Brahma (Investigating Officer) 

2. PROSECUTION EXHIBIT: 

 Exhibit-1 Statement of the alleged victim u/s 164 Cr.P.C. 

 Exhibit-2 Ejahar 

Exhibit-3 Medical report 

Exhibit-4 Seizure list 

Exhibit-5 Sketch map 

Exhibit-6 Charge sheet  

      
            (D. Thakuria)  

Sessions Judge, Dhubri 

 
 


