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HEADING OF JUDGEMENT IN SESSIONS CASES: 
DISTRICT: DHUBRI. 
 

IN THE COURT OF SESSIONS JUDGE: DHUBRI. 

 

                  SESS. CASE NO: 229/2015 

                  UNDER SECTIONS: 489-B/489-C I.P.C. 

 

                                          STATE OF ASSAM 

                                                     VS. 

1. AMJAD ALI & 

2. AJIR RAHMAN. 

 

                    PRESENT:-  DIPAK THAKURIA,  

                                         SESSIONS JUDGE,  

                                         DHUBRI. 

                                                                                     

                  APPEARANCES:-  

                                B. BASUMATARY, PUBLIC PROSECUTOR FOR THE STATE.             

                                Y. A. BEPARI, ADVOCATE, FOR THE DEFENCE. 

             

                   DATE(S) OF EVIDENCE :- 25-01-2016, 25-02-2016, 

       02-04-2016, 14-07-2016, 

       17-09-2016, 16-03-2017,  

       25-10-2017, 07-07-2018, 

       26-09-2018. 

  DATE OF ARGUMENT :- 19-01-2019. 

  DATE OF JUDGMENT :- 02-02-2019. 

 
J  U  D  G  E  M  E  N  T 

 

1. This Session case arises out of G. R. Case No. 747/2010 under sections 489-B/489-C 

IPC committed by learned Judicial Magistrate 1st Class, Dhubri against accused 

Amjad Ali, Ajir Rahman and Hasanuzzaman (since deceased) for allegedly possession 

and using FICN.   
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2. The facts of the case, in brief, as revealed from the ejahar, are as follows: that on 6th 

December 2010 the complainant V. K. Patel, Inspector (G) of BSF, Panbari lodged a 

written ejahar before the Officer-in-charge of Sukhchar police station with an 

allegation that on being receipt of specific information of dealing of FICN for an 

amount of Rs. 6 lakh between two parties the BSF team on 5th December 2010 at 

about 3 p.m. apprehended Amjad Ali, Ajir Rahman and Hasanuzzaman with some 

FICN. The BSF team seized two motorcycles, three mobile handsets with sims, 

suspected FICN amounting to Rs. 3,000/ and Indian currency amounting to Rs. 

5,000/. The BSF team apprehended the accused persons and handed over them with 

seized articles at Sukhchar police station.    

  

3. After receiving the ejahar O. C. Sukhchar P. S. registered a case as Sukhchar P. S. 

Case No. 219/2010 under sections 489-B/489-C/34 IPC. The investigating officer 

started investigation, recorded the statements of the witnesses u/s 161 Cr. P. C., 

sent the suspected FICN to forensic laboratory for examination, arrested accused 

persons and produced them in the Court. After completing the investigation I. O. 

submitted charge sheet against the accused persons to prosecute them under 

sections 489-B/489-C/34 IPC.  

 
4. During investigation the arrested accused persons were granted bail.  

 
5. Court processes were issued against accused persons and committal Court allowed 

them to remain on previous bail.  

 
6. After furnishing the copies learned Judicial Magistrate 1st Class, Dhubri committed 

the case to this Court as the same was exclusively triable by the Court of Session. 

 
7. After perusal the case record and the case diary and hearing learned counsels of the 

parties formal charge under sections 489-B/489-C IPC was framed against the 

accused persons. Charge so framed was read over and explained to the accused 

persons which they had pleaded not guilty and claimed to be tried.  

 
8. During trial accused Hasanuzzaman expired. So, his name is abated.  

 
9. Prosecution examined thirteen witnesses including Scientific and Investigating 

Officers and closed the evidence.  
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10. After completion of the prosecution evidence, the statements of the accused persons 

were recorded u/s 313 Cr. P. C. by putting questions to them from all incriminating 

evidence appearing against them on record and thereby giving them an opportunity 

to meet the same. In response to which, the accused persons denied the allegations 

as well as evidence on record and also declined to adduce evidence in defence. 

 
11. Heard argument advanced by learned counsels appearing for the parties and 

perused the evidence on record. 

 
FOLLOWING POINTS HAVE BEEN SET UP FOR DETERMINATION: 

 

Whether the accused persons on 05-12-2010 at about 1500 hours to 16 

hours were apprehended by BSF personnel at village Mulakhowa under 

Sukhchar police station while they were using forged Indian currency notes 

as genuine and thereby they are liable to be punished under section 489-B 

IPC? 

 

Whether the accused persons on the same day time and place were 

apprehended by BSF personnel while they were possessing forged Indian 

currency notes and thereby they are liable to be punished under section 489-

C IPC? 

  

DISCUSSIONS ON THE POINTS FOR DETERMINATION AND THE DECISION 

ARRIVED THEREON WITH REASONS: 

 
12. In order to ascertain the aforesaid points, let us discuss the relevant features of the 

prosecution evidence on record keeping in view the ingredients of substantive law, 

procedural law and law of evidence. 

 

13. To substantiate the charge framed against the accused persons the prosecution has 

examined altogether 13 witnesses. Among them P.W. 5 V. K. Patel is the 

complainant. His deposition shows that on 05-12-2010 he received information that 

there was a deal going on in connection with trafficking of FICN at village Mulakhowa 

Daspara. On that day he with his team visited the spot and seeing them three 

persons tried to flee and then they were able to catch them. They found two 

motorcycles and a carton containing 3000 FICN of Rs. 500 denomination and also 
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found Rs. 5000/ Indian currency. They had also recovered some papers cutting in 

the shape of currency notes in their possession. They recovered three mobile 

handsets and one Pan card belonging to accused Amjad Ali. He had seized the 

recovered articles and prepared three seizure lists. Ext. 1, Ext. 2 and Ext. 3 are the 

seizure lists. He lodged the ejahar at Sukhchar police station. Ext. 4 is the ejahar and 

Ext. 4 (1) is his signature. In cross-examination he has deposed that the carton 

containing FICN had been recovered from the place from where accused persons 

were running away. Those notes had not been seized from their constructive 

possession. Pan card was recovered from the pocket of trouser of accused Amjad 

Khan, seized mobile handsets were also belong to said accused. None of the villagers 

was willing to become witness to the recovery of FICN from the accused persons. 

The seizure lists are computer generated. P. W. 4 Sailesh Kumar who is also a BSF 

personnel was one of the members of the BSF team. His deposition shows that on 

being receipt of secret information of trafficking FICN Dy. Commandant, BFF, Panbari 

constituted a team with Inspector G. Udayan Kumar, S. I. Sajal Chakrabarty, H. C. 

Mantosh Kumar and himself. On the day of the incident, near the place of occurrence 

they waited for ambush. The informer had given them hint of the culprit and then 

they nab the accused persons. The accused had a carton and they recovered some 

genuine Indian currency notes along with fake Indian currency notes. Ext. 1 is the 

seizure list bearing his name but he has not seen his signature thereon. In cross-

examination he has confirmed that he had not put his signature in the seizure list. 

Mantosh Das (P. W. 6) was also a BSF personnel and was on duty on the day of the 

incident. His deposition shows that on 05-12-2010 he received information that there 

was deal going on in connection with trafficking of FICN a village Mulakhowa 

Daspara. On that day he with his team visited the spot and seeing them three 

persons tried to flee and then they were able to catch them. They found two 

motorcycles and a carton containing 3000 FICN of Rs. 500 denomination and also 

found Rs. 5000/ Indian currency. They had also recovered some papers cutting in 

the shape of currency notes in their possession. They recovered three mobile 

handsets and one Pan card belonging to accused Amjad Ali. He had seized the 

recovered articles and prepared three seizure lists. Ext. 1, Ext. 2 and Ext. 3 are the 

seizure lists. He lodged the ejahar at Sukhchar police station. Ext. 4 is the ejahar and 

Ext. 4 (1) is his signature. In cross-examination he has deposed that the carton 

containing FICN had been recovered from the place from where accused persons 

were running away. Those notes had not been seized from their constructive 
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possession. Pan card was recovered from the pocket of trouser of accused Amjad 

Khan, seized mobile handsets were also belong to said accused. None of the villagers 

was willing to become witness to the recovery of FICN from the accused persons. P. 

W. 9 S. K. Singh was an Inspector of BSF. His deposition shows that at the time of 

the incident as per direction of the Deputy Commandant (G) BSF he formed a team 

of officers and BSF personnel to set up an ambush for catching persons dealing with 

FICN. Thereafter the team moved to the place of occurrence and able to arrest the 

accused persons with a carton where they found an amount of Rs. 6,00,000/ out of 

which Rs. 2,000 to Rs. 3,000 were fake. They had arrested the accused persons and 

also seized Rs. 6,00,000/ vide Ext. 1 Ext. 1 (1) is his signature. He has exhibited the 

envelope as M. Ext. 1, M. Ext. 1 (1) to (10) are Rs. 5,000/ FICN of Rs. 500/ 

denomination each. M. Ext. 2 (1) to 2 (3) are Rs. 3,000/ Indian currency notes of Rs. 

1,000/ denomination each. M. Ext. 3 is the Nokia Mobile hand set. The money and 

mobile had been seized in his presence. In cross-examination has deposed that the 

carton had been found in abandoned in open space and the accused persons were 

standing near the carton. P. W. 11 Swapan Chakrabarty is another BSF personnel 

who was also present at the time of the incident. He has also deposed that at village 

Mulakhowa, Nayapara they apprehended three persons from a house and recovered 

Rs. 3,000/ FICN of Rs. 500/ denomination. They also recovered genuine Indian 

currency notes, three mobile handsets, one Pan card and two motorcycles. 

Thereafter they brought the accused persons and seized articles and handed it over 

to Sukhchar P. S. Police seized the articles vide Ext. 1. Ext. 1 (2) is his signature. In 

cross-examination he has deposed that he forget from whose house they 

apprehended the three persons. He cannot say to whom the seized motorcycle 

belonged. P. W. 12 Udayan Kumar who was also an Inspector of BSF has deposed 

that on 06-12-2010 V. K. Patel received an information that there was a deal going 

on in connection with trafficking FICN; so, he formed a team of BSF personnel and 

he was one of the members of the team. Thereafter under the leadership of V. K. 

Patel they raided a house situated at Sukhchar police station area. They found three 

persons and on the day of recording his deposition he identified accused Aji Rahman. 

After searching they were able to recover 3000 FICN of Rs. 500 denomination. They 

found two motorcycles and one mobile hand set. V. K. Patel seized the articles. 

Thereafter the seized articles and the accused persons were handed over to 

Fakirganj police station. Police re-seized the articles vide Ext. 1 where he put his 

signature as witness. Ext. 1 (3) is his signature. In cross-examination he has 



6 
 

deposed that Inspector V. K. Patel had not taken his signature in the seizure list 

prepared by him. He could not say whose house they raided.  

 

14. The prosecution has examined Tomiruddin Ahmed (P. W. 10) who is the Senior 

Scientific Officer of FSL, Assam who examined the FICN. His evidence shows on 29-

03-2011 he examined thirteen fake Indian currency notes in connection with 

Sukhchar P. S. Case No. 219/2010. Out of 13 notes he found six were fake and 

seven were genuine Indian notes. He has submitted his report vide Ext. 5 and Ext. 5 

(1) is his signature. In cross-examination he has deposed that he had not mentioned 

in his report how many of the forged Indian currency notes were of 500 

denomination and how many were 1000 denomination.  

 
15. The prosecution examined one Akherjaman as P. W. 1 who has deposed that BSF 

arrested three persons and asked him to put his signature on a piece of paper. Abdul 

Khaleq Sheikh (P. W. 2) and Renuka Bibi (P. W. 3) have deposed that 5/6 years back 

BSF arrested the accused persons. P. W. 7 Moriom Bibi and P. W. 8 Sofiqul Islam 

know nothing about the subject matter of the case.  

 
16. The prosecution examined Tamarendra Patgiri, the investigating officer, as P. W. 13. 

He has deposed that on 05-12-2010 he was working at Sukhchar police station as 

attached officer. On that day V. K. Patir, Inspector of BSF, lodged a written ejahar 

before O/C Sukhchar P. S. who registered the same and entrusted him to investigate 

the case. The complainant handed over the accused persons and seized articles 

which he re-seized. He recorded the statements of the accused persons. Next day he 

visited the place of occurrence, inspected the same and prepared a sketch map. He 

collected FSL report and submitted charge sheet against the accused persons under 

sections 489-B/489-C/34 IPC. He has exhibited the seizure list as Ext. 1, sketch map 

as Ext. 6 and charge sheet as Ext. 7. Ext. 1(4), 6 (1) and 7(1) are his signatures. 

Seized mobile handsets, bikes were given zimma to its owner as per direction of the 

Court. In cross-examination he has deposed that he had not seized the FICN from 

the accused persons. Accused persons are the registered owner of the seized bikes.  

 
17. The accused persons in their statements recorded under sections 313 Cr. P. C. 

simply denied the allegations and evidence on record and also declined to adduce 

evidence in defence.  

 



7 
 

18. Learned public prosecutor during the course of argument submitted that though the 

independent witnesses examined by the prosecution have not supported the case of 

the prosecution; but in this case the BSF personnel are the vital witness for the 

prosecution. The oral testimonies of the BSF personnel are found consistent and 

reliable. There is no doubt to disbelieve the oral testimonies of the BSF personnel 

who arrested the accused persons and recovered the FICN. The forensic expert has 

corroborated that the seized notes were fake notes.  

 
19. On the other hand learned defence counsel has submitted that the prosecution 

witnesses are biased and interested. The BSF personnel arrested innocent persons 

and filed a false case. The oral testimonies of the prosecution witnesses have not 

corroborated each other. The so-called fake notes were not recovered from the 

actual and conscious possession of the accused persons. The prosecution has failed 

to establish the charge against the accused persons.       

 
20. Out of 13 prosecution witnesses 5 are independent witnesses who have not 

supported the case of the prosecution. So, the fate of the case of the prosecution 

depends upon the credibility of deposition of the BSF personnel, the forensic expert 

and the investigating officer. 

 
21.  From the evidence of the forensic expert (P. W. 10) it reveals that he examined 13 

suspected Indiana currency notes of 500 and 1000 denomination. Out of which six 

were fake and seven were genuine Indian currency notes.  

 
22. In the case in hand Vijoy Kr. Patel (P. W. 5 ) is the complainant who lodged the 

ejahar (Ext. 4) and he has authenticated his signature thereon. From the case record 

it appears that on the same day the deposition of Mantosh Das (P. W. 6) was also 

recorded. Oral testimonies of both the witnesses are same. Mantosh Das (P. W. 6) 

has also claimed that he filed the ejahar (Ext.4) and Ext. 4 (1) is his signature. On 

perusal the Ext. 4 it appears that P. W. 5 lodged the ejahar; not by P. W. 6 as 

claimed by him.  

 
23. From the contents of the ejahar (Ext. 4) it appears that after receiving secret 

information the complainant and other BSF personnel went to village Mulakhowa 

where seeing them, three persons tried to run away; but BSF personnel were able to 

caught them and found 3000 suspected FICN. After interrogating the accused 

persons accused Aji Rahman disclosed that some quantity of FICN was in the 
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residence of Afikul. But nothing was recovered from there. From the contents of the 

ejahar it is not clear from where the BSF personnel were able to recover the 

suspected FICN. But it is clear that they searched the house of one Afikul; but found 

nothing in his residence. From the cross-examination of P. W. 5 and 6 it appears that 

they found the suspected FICN from the place where the accused persons were tried 

to run away. P. W. 5 and 6 could not disclose the actual place of occurrence. P. W. 4 

Sailesh Kumar has also failed to disclose the actual place of occurrence. P. W. 9, 

another BSF Inspector, has stated that place of occurrence was the bank of river 

Brahmaputra near Sukhchar. But P. W. 11 Swapan Chakrabarty, another BSF 

personnel in his deposition has deposed that they apprehended the miscreants from 

a house and recovered 3000 FICN. From the oral testimonies of the above 

mentioned witnesses it is not clear from where they apprehended the accused 

persons and recovered suspected FICN. Was it from the bank of river Brahmaputra 

as stated by P. W. 9 or the house of one person as stated by P. W. 11? 

 

24. P. W. 9 Inspector S. K. Singh in his deposition has stated that they arrested the 

accused persons with a carton and in that carton they found an amount of Rs. 

6,00,000/ out of which Rs. 2,000/ to Rs. 3,000/ were suspected fake notes. But 

other witnesses have deposed that they found an amount of 3000 suspected FICN 

and Rs. 5,000/ genuine Indian currency notes. From the evidence of the prosecution 

witnesses it is not clear actually how much money the BSF team recovered. Was it 

Rs. 6 lakh as stated by P. W. 9 or Rs. 5000/ plus 3000 FICN as stated by other BSF 

personnel? 

 
25. P. W. 5, the complainant in his cross-examination has deposed that the carton 

containing FICN was recovered from the place of occurrence. Those notes had not 

been recovered from the constructive possession of the accused persons. P. W. 9 in 

his cross-examination has deposed that the carton had been found abandoned in the 

open space and the accused persons were standing near the said carton. He could 

not say from whose land the carton was recovered.  

 
26. To attract penal provision of section 489-B IPC the prosecution has to establish:  

 
i. selling, buying or receiving from any person or otherwise trafficking 

currency note or bank note;  
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ii. any forged or counterfeit currency or bank note;  

 
iii. Knowing (or having reason to believe) that such note was forged or 

counterfeit.  

 
27. Likewise to attract penal provision of section 489-C IPC the prosecution has to 

establish: 

i. the note in question is a currency note or bank note;  

ii. such note was forged or counterfeited;  

iii. the accused was in possession of the currency note or bank note;  

iv. the accused intended to use the same as genuine;  

v. the accused knew or had reason to believe the not to be forged.  

 
28. In the case in hand from the evidence of the forensic expert (P. W. 10 ) it appears 

that six suspected notes examined by him were forged.  

 
29. The moot question arises whether the accused persons were in possession of the 

FICN or trafficked the same or use the FICN as genuine.  

 
30. From the oral testimonies of the material prosecution witnesses it appears that BSF 

personnel found a carton containing suspected FICN in abandoned condition. The 

carton was not recovered from the possession of the accused persons. The BSF 

personnel apprehended the accused persons as they were trying to run away from 

the place of occurrence seeing them. There is no evidence in the case record that 

the accused person had ever tried to use the FICN as genuine.     

 
31. The Hon’ble Gauhati High Court in Md. Jafuruddin Choudhury vs. State of 

Assam & another 2017 (2) Gauhati Law Journal 124 has opined that exclusive 

and conscious possession of the FICN from the accused is necessary. It is also 

necessary to spelt out about place of recovery to indicate exclusive and conscious 

possession of accused persons.  

 
32. In the case in hand also, the prosecution has failed to indicate the actual place of 

recovery of FICN and also failed to prove that recovered FICN were in the exclusive 

and conscious possession of the accused persons.  

 
33. In a criminal case it is the duty of thee prosecution to establish the charge against 

the accused persons beyond all reasonable doubts. But in the case in hand, after 
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meticulous perusal of the evidence on record I have no hesitation to hold that the 

prosecution has failed to establish the charge against the accused persons beyond all 

reasonable doubt and hence the benefit of doubt goes in favour of the accused 

persons. So, awarding benefit of doubts the accused persons are acquitted of the 

charge and they are set at liberty. 

 
34. Destroy the seized FICN after expiry of appeal or revision period. 

 
35. As per investigating officer he has given zimma of the seized motorcycles and mobile 

handsets to its owner as per direction of the Court. As none has claimed the seized 

articles; so, the interim order of Zimma is made absolute. 

 
36. The liability of the bailors will remain in force for next 6 months as per law. 

 
37. Return the case record of G. R. Case No 747/2010 to the committal Court with a 

copy of this judgment and order. 

 
38. Given under my hand and seal of this Court this the, 2nd day of February 2019. 

 

 

        (D. Thakuria)  

        Sessions Judge, Dhubri. 
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IN THE COURT OF SESSIONS JUDGE: DHUBRI 

 

SESS. CASE NO: 229/2015 

UNDER SECTIONS: 489-B/489-C I.P.C. 

 

                                          STATE OF ASSAM 

                                                     VS. 

           AMJAD ALI & ANOTHER 

A  P  P  E  N  D  I  X 

 

A. Prosecution exhibits:  

Ext.  1, 2 & 3      : Seizure lists.    

Ext.  4   : Ejahar. 

Ext.  5   : FSL report.  

Ext.  6  : Sketch map of P. O.  

Ext.  7  : Charge sheet.  

B.  Defence Exhibits  :  Nil.  

          C. Prosecution   Witnesses: 

    P. W. 1:   Md. Akherejaman,  

    P. W.2 :   Md. Abdul Khaleque Sheikh, 

    P. W.3 :   Renuka Bibi, 

    P. W.4 :   Sailesh Kumar, 

    P. W.5 :   Vijay Kr. Patel,  

    P. W.6 :   Montosh Das,  

    P. W.7 :   Moriom Bibi,  

    P. W.8 :   Sofiqul Islam, 

    P. W.9 :   S. K. Singh, 

    P. W.10:  Tomiruddin Ahmed, 

    P. W.11:  Swapan Chakrabarty, 

    P. W.12:  Udayan Kumar & 

    P. W.13:  Tamarendra Patgiri.  

            D. Defence Witness: Nil.  

            E. Court Witness: Nil 

           (D. Thakuria )  

        Sess. Judge, Dhubri.  


