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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.24/2015

Parties:-

Sabida Bibi @ Safida Bibi
W/O: Md. Manjur Ali @ Manju Sk
VILL: Tokrabandha (Sonamukhi)
P.S: Chapar
Dist: Dhubri, Assam

..Claimant

Vs.

1.Miss. Kulsum Bibi

(Owner of the Auto Rickshaw No.AS-17-B/5223)

2.Md. Ali Akbar
(Driver of the Auto Rickshaw No.AS-17-B/5223)

3.The National Insurance Company Limited
(Insurer of the Auto Rickshaw No.AS-17-B/5223)

Pro-Forma Opposite Parties:

1.Md. Saddam Hussain
(Owner of the Auto Rickshaw No.AS-17-B/2556)

2.Md. Nor Alom
(Driver of the Auto Rickshaw No.AS-17-B/2556)

3.The Oriental Insurance Company Limited
(Insurer of the Auto Rickshaw No.AS-17-B/2556) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Sunil Agarwala, Advocate for the claimant

Sri S.R. Sarkar, Advocate for OP No.1 & 2

Sri B.N. Agarwal, Advocate for OP No.3
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None appeared for Pro-Forma OP No.1 & 2

Sri H.M. Das, Advocate for Pro-Forma OP No.3

Date of argument:  11-01-2019

Date of judgment:  15-02-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident  which  occurred  on  07-04-2014  at  about  4:00  P.M.  at

Kodamtola under Bilasipara P.S. in the district of Dhubri, Assam.
Claimant’s case in brief  is that on 07-04-2014 at about

4:00 P.M. while the claimant named Sabida Bibi had boarded an auto

rickshaw bearing registration No.AS-17-B/2556 which was standing on

the left side of PWD Road near village Kodamtola under Bilasipara P.S.

in  the district  of  Dhubri,  Assam at  that  time another  auto rickshaw

bearing registration No.AS-17-B/5223 which was driven by its driver in

a high speed and reckless manner dashed the standing auto rickshaw

from behind and as a result of the said accident auto rickshaw capsized

by the side of the road.  After the accident local people rushed to the

place of occurrence and caught the offending auto rickshaw.
Claimant side further stated in his claim petition that in

respect  of  the aforesaid  accident  a police  case was  registered vide

Bilasipara P.S. Case No.269/14 U/s. 279/338 IPC.  Accident took place

due  to  rash  and  negligent  driving  of  the  auto  rickshaw  bearing

registration  No.AS-17-B/5223.   Claimant  prayed  before  the  Hon’ble

Court to award compensation amounting to Rs. 5,00,000/- along with

interest from the date of institution of this case till realisation.  
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon OP No.1 & 2, namely owner and driver of the auto rickshaw
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No.AS-17-B/5223 had appeared through their counsel and filed written

statement.  The main contentions of the written statement submitted

by OP No.1 & 2 are as follows:
That  this  claim  petition  filed  by  the  claimant  is  not

maintainable both in facts and in law, that there is no cause of action

against the answering OP and as such claim petition is liable to be

dismissed, that the accident alleged by the claimant was occurred due

to fault of the victim, that statement made by the claimant in para-1 to

5, 6, 7, 11, 12, 13, 14, 15, 16, 17 and 21 are not true and correct, that

the vehicle in question was insured with OP No.3 and insurance policy

is  also  valid  covering  the  date  of  the  accident  and  driver  of  the

offending vehicle i.e. OP No.1 had a valid driving licence covering the

date of the accident.  So, OP No.1 & 2 prayed before the hon’ble court

to hold that OP No.1 & 2 are not liable to pay any compensation to the

claimant.
OP No.3 insurer of the auto rickshaw No.AS17-B/5223 had

filed written statement.  The main contentions of the written statement

submitted by OP No.3 are as follows:
That this claim case petition not maintainable both in law

and in facts, that all the material allegations made in the claim petition

are false and petition is not maintainable either on facts or in law, that

so  far  as  the  statement  made  in  para-3  of  the  claim  petition  is

concerned as regarding the age of the injured answering OP denies the

same in view of the facts that claimant failed to produce the certificate

of age, voter list, etc before this tribunal to substantiate his claim, that

so  far  as  the  statement  made in  para-4,  5,  6,  7,  8,  9  and  10 are

concerned the answering OP beg to state that claimant should produce

all documentary evidence such as address proof, income proof, etc in

support of her claim, otherwise answering OP denies the same, that

the accident took place not due to high speed and rash and negligent

driving  by  the  driver  of  the  auto  rickshaw  No.AS-17-B/5223  but

because of  the fault and negligent driving of the driver of the auto

rickshaw No.AS-17-B/2556 and it was on the wrong side of the road and

same is insured by OP No.6 Oriental Insurance Company Limited and

thus driver of the said auto rickshaw contributed cent percent to the
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cause of the accident, so OP National Insurance Company Limited is

not liable to pay any compensation, that OP No.3 seeks protection U/s.

147 and 149 of the M.V. Act, that the claim petition is bad for non-

joinder and mis-joinder of necessary parties.  OP No.3 humbly submit

that as per Section 134 (6) of M.V. Act, 1988 it is the mandatory duty of

the insured to  furnish  particulars  of  policy,  date,  time and place  of

accident, particulars of injured and name of the driver and particulars

of driving licence but the insured owner of the auto rickshaw has not

complied with the statutory demand, hence OP No.3 is not liable to pay

any compensation and claim petition is liable to be dismissed against

the answering OP.  OP No.3 further submits that as per Section 158 (6)

of the M.V. Act it is the mandatory duty of the concerned police station

to forward all the relevant documents to the concerned insured within

30 days from the date of information but concerned police station had

failed to forward the documents and not complied with the statutory

demand, that OP No.3 crave leave of the court to take all the defences

available to the OP owner U/s. 170 of the M.V. Act and contest all the

grounds apart from those grounds specified U/s. 149 (2) of M.V. Act.

Claimant also have to prove that there was no violation of any of the

terms and conditions of the policy by the owner and driver of  auto

rickshaw No.AS-17-B/5223, failing which OP insurance company is not

liable to pay any compensation.  OP No.3 prayed before the Hon’ble

Court to dismiss the claim petition with costs.
Pro-Forma OP No.1 owner of the auto rickshaw No.AS-17-

B/2556 and pro-forma OP No.2 driver of the auto rickshaw No.AS-17-

B/2556 did not turn up.  Hence this case proceeded ex-parte against

them.
Pro-Forma OP No.3 insurer of the auto rickshaw No.AS-17-

B/2556  had  appeared  through  their  counsel  and  filed  written

statement.  The main contentions of the written statement submitted

by pro-forma OP No.3 are as follows:
That this case is not maintainable both in law and in facts,

that there is absolutely no cause of action against the answering OP

and hence this claim petition is liable to be rejected, that answering OP

denies  all  the  allegations  save  and  except  which  are  specifically
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admitted  hence  burden  lies  upon  the  claimant  to  substantiate  the

claim, that alleged vehicle by which claimant stated to have sustained

injury as passenger was not insured with the answering OP i.e. Oriental

Insurance Company Limited, hence allegations is strongly denied, that

the claimant did not sustain any injury in the accident as a passenger

of vehicle No.AS-17-B/2556 while standing by the extreme left side of

the road was hit from the back side of vehicle No.AS-17-B/5223 which

was driven in a rash and negligent manner and as such 100% fault is

contributed to the vehicle No.AS-17-B/5223, if, learned tribunal at all

awarded any compensation to the claimant and the vehicle in which

claimant alleged to have sustained injury as passenger due to hit by

vehicle  No.AS-17-B/5223  from the  back  side  was  not  driven  by  the

driver cover by insurance company having valid driving licence as such

plying  vehicle  being  violative  as  provided  U/s.  149 (2)  of  M.V.  Act.

Under the above facts and circumstances OP prayed before the Hon’ble

Court to dismiss the claim petition with costs.
After going through the pleadings of both sides following

issues are framed.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17-B/5223 (Auto

Rickshaw)  /  AS-17-B/2556  (Auto  Rickshaw)  and

claimant sustained injuries in the said accident?
2 Whether the offending vehicle was insured with M/s.

National  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE  No.  1  to  4:  As  all  these  issues  are  taken  up

together as they are inter-related.

The evidence led by claimant side are briefly discussed.  
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CW-1 Sabida Bibi in her evidence on affidavit had stated

that she had filed this case for the injuries sustained by her in a motor

vehicular accident which occurred on 07-04-2014 under Bilasipara P.S.

in the district of Dhubri, Assam.  She further stated in her evidence on

affidavit that on 07-04-2014 at about 4:00 P.M. while she had boarded

an  auto  rickshaw  bearing  registration  No.AS-17-B/2556  which  was

standing on the left side of PWD Road near village Kodamtola under

Bilasipara P.S. in the district of Dhubri, Assam at that time another auto

rickshaw bearing registration No.AS-17-B/5223 which was driven by its

driver in a high speed and reckless manner dashed the standing auto

rickshaw from behind and as a result of the said accident auto rickshaw

capsized by the side of the road.  She further stated in her evidence on

affidavit  that  after the accident local  people rushed to the place of

occurrence and caught the offending auto rickshaw.
CW-1 further stated in her evidence on affidavit that in

respect  of  the aforesaid  accident  a police  case was  registered vide

Bilasipara P.S. Case No.269/14 U/s. 279/338 IPC against the driver of

the offending auto rickshaw. 
 She further stated in her evidence on affidavit that there

was  no  fault  on  the  part  of  the  auto  rickshaw  bearing  registration

No.AS-17-B/2556 and it was only driver of the auto rickshaw bearing

registration  No.AS-17-B/5223  for  those  fault  the  accident  occurred.

She  further  stated  in  her  evidence  on  affidavit  that  at  the  time  of

accident she was 35 years old and working as a labour of a stone quary

and used to earn Rs. 9,000/- per month and due to the aforesaid injury

she  had lost  her  working  as  well  as  earning  capacity.   She  further

stated in her evidence on affidavit that she had incurred expenditure

amounting to Rs. 60,000/- for her medical treatment but some of the

medical prescriptions, medical examination report, expense vouchers

could not be preserved due to mental tension and anxiety however she

had submitted expense vouchers amounting to Rs. 36,000/-.  To prove

her case claimant side had exhibited following documents.  Ext-1 is the

Referral  Slip  of  Bilasipara  SHC,  ext-2  is  the  Discharge  Certificate  of

Lower Assam Hospital, Bongaigaon, ext-3 is the X-Ray Report, ext-4 to

10  are  the  Medical  Prescriptions,  ext-11  is  the  Gate  Pass  of  Lower
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Assam  Hospital  &  Research  Centre,  ext-12  to  27  are  the  Medical

Expenses Vouchers amounting to Rs. 36,000/- and ext-28 is the Form

No.54 Report.
Learned counsel on behalf of National insurance company

had cross examined the said witness and in her cross examination she

had stated that she could not able to say the exact date of accident

nor she could able to say the registration number of both vehicles.  She

further stated in her cross examination that she could not able to say

the contents of her evidence on affidavit as she is illiterate person.

She further stated in her cross examination that she cannot able to say

whether she had submitted medical  certificate, injury report,  charge

sheet, seizure list, MVI report, etc in the court.  She further admitted in

her cross examination that she had not submitted X-Ray plate in this

case.  She further stated in her cross examination that she had filed

this case against two vehicles but she cannot able to say against which

vehicle  police  had  filed  charge  sheet.   She  denied  in  her  cross

examination that accident took place due to fault of the vehicle which

she  was  travelling  as  a  passenger.   She  denied  in  her  cross

examination  that  expense  vouchers  are  not  supported  by  medical

prescriptions.  She further objected to accept ext-22 to 26 documents

as there is no seal and signature in the aforesaid documents and no

paid seal are there.  The said witness denied in her cross examination

that expense vouchers are manufactured and created for the purpose

of this case.  She further admitted in her cross examination that she

has not submitted any disability certificate.  She denied in her cross

examination  that  she  did  not  sustain  any  injury  due  to  the  said

accident.
Learned counsel on behalf of Oriental Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  her  cross

examination  she  had  stated  that  auto  rickshaw  in  which  she  was

travelling as a passenger was not at fault.  She further stated in her

cross examination that insurer of the offending vehicle is liable to pay

compensation.  
CW-2 Sofiruddin Sk in his evidence on affidavit had stated

that  he  knows  the  claimant  of  the  instant  case  who  met  with  an
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accident on 07-04-2014 under Bilasipara P.S. in the district of Dhubri,

Assam.  He further stated in his evidence on affidavit that on 07-04-

2014 at about 4:00 P.M. while he was standing by the side of the PWD

Road  near  village  Kodomtola  under  Bilasipara  P.S.  in  the  district  of

Dhubri,  Assam  at  that  time  he  noticed  one  auto  rickshaw  bearing

registration No.AS-17-B/5223 which was driven by its driver in a rash

and negligent manner dashed the auto rickshaw bearing registration

No.AS-17-B/2556 from behind which was standing by the side of the

road.  He further stated in his evidence on affidavit that as a result of

the said accident auto rickshaw No.AS-17-B/2556 in which victim was a

passenger capsized by the side of the road.  After the accident local

people rushed to the place of  occurrence and caught  the offending

auto rickshaw bearing registration No.AS-17-B/5223.
He further stated in his evidence on affidavit that after the

accident police from Bilasipara Police Station rushed to the place of

occurrence and took the injured to Bilasipara Hospital where from he

was  referred  to  Lower  Assam Hospital,  Bongaigaon  where  she  was

admitted for two days.  He further stated in his evidence on affidavit

that due to the aforesaid accident victim sustained multiple grievous

injuries with fracture of bone of her right leg, multiple soft tissue injury

on face, blunt injury on chest, etc causing partial permanent disability.  
He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending  auto  rickshaw bearing  registration  No.AS-17-B/5223  which

was duly investigated by police vide Bilasipara P.S. Case No.269/14 U/s.

279/338 IPC and police had registered a case against the driver of the

auto rickshaw.  He further stated in his evidence on affidavit that there

was no fault on the part  of the driver of the auto rickshaw bearing

registration No.AS-17-B/2556 and which was only  the driver  bearing

registration No.AS-17-B/5223 whose fault the accident took place.
Learned counsel on behalf of National Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross

examination he had stated that he could not able to say the contents

of his evidence on affidavit as he is an illiterate person.  He further

stated  in  his  cross  examination  that  he  could  not  able  to  say  the
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registration number of both the vehicles.  He further stated in his cross

examination that she cannot able to say the registration number of the

vehicle in which claimant was travelling as a passenger as he was at a

distance of  10 to 20 cubits  from the place of  accident.   He further

stated in his cross examination that he did not accompany the claimant

up  to  the  hospital.   He  denied  in  his  cross  examination  that  other

passengers  were  also  sustained  injuries.   He  denied  in  his  cross

examination that he did not witness any accident and deposed false

evidence in this case.  He further admitted in his cross examination

that  police  did  not  record  his  statement  in  connected  GR case  nor

police had cited him as a witness in the connected GR case.  He denied

in his cross examination that he is a procured witness of the claimant.
Learned counsel on behalf of Oriental Insurance Company

Limited had cross examined the said witness and at the time of cross

examination he had mentioned that at the time of accident one auto

rickshaw was in a stationary position and at  the time another  auto

rickshaw hit the standing auto rickshaw.  He further stated in his cross

examination that the standing auto rickshaw was not at fault in causing

the said accident.
In this case OP insurance company did not adduce any

evidence.
Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Perused also exhibited documents.  Claimant had exhibited

ext-28 i.e. Form No.54 Report.  Police had registered this case against

both the vehicles.  In the aforesaid case claimant side did not submit

FIR, Charge Sheet, Seizure List, MVI Report, etc in the court.  Both the

witnesses  had  categorically  stated  that  due  to  negligence  of  the

offending  auto  rickshaw  No.AS-17-B/5223  said  accident  took  place.

CW-1 had specifically stated in her evidence on affidavit that there was

no fault on the part of the driver of the auto rickshaw No.AS-17-B/2556.

At  the  time  of  cross  examination  by  the  counsel  of  the  Oriental

Insurance  Company  Limited  she  had  mentioned  that  insurer  of  the

offending vehicle is liable to pay compensation.  
CW-2 Safirudin Sk also categorically stated in his evidence

on affidavit that at the time of accident one auto rickshaw was in a
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stationary condition and at  that  time another  auto rickshaw hit  the

standing auto rickshaw.  The standing auto rickshaw was not at fault

causing the said accident.  As per insurance certificate submitted by

OP  No.2  &  3  vehicle  No.AS-17-B/5223  was  insured  with  Oriental

Insurance Company Limited and insurance policy is valid with effect

from 21-12-2015  to  midnight  22-12-2016  and  as  the  accident  took

place on 07-04-2014 so insurance policy is also valid covering the date

of the accident.  
As per Form No.54 Report  vehicle No.AS-17-B/5223 was

insured with National Insurance Company Limited and insurance policy

is valid covering the date of the accident and as per ext-28 i.e. Form

No.54  Report  another  vehicle  No.AS-17-B/2556  was  insured  with

Oriental Insurance Company Limited and same is also valid up to 25-

07-2014 covering the date of the accident.  So, OP No.3 insurer of the

auto rickshaw No.AS-B/5223 i.e. National Insurance Company Limited is

liable  to  pay  compensation  as  all  the  witnesses  had  categorically

stated  that  due  to  latches  of  the  vehicle  No.AS-17-B/5223  the  said

accident took place.
I  have perused the medical  documents.   Claimant  side

had exhibited Discharge Certificate issued by Lower Assam Hospital,

Bongaigaon.  As per said certificate claimant named Sabida Bibi was

admitted in the Lower Assam Hospital on 07-04-2014 and discharged

on the following day i.e. on 08-04-2014.  So, claimant is entitled to get

following expenses.  
On the head of pain and suffering claimant is entitled to

get  Rs.  5,000/-.   Claimant  side  had  submitted  medical  expense

vouchers amounting to Rs. 36,000/- but learned counsel on behalf of

OP insurance company at the time of cross examination of the witness

had mentioned that not to accept some of the exhibits like ext-22 to

ext-26 as same does not carry seal and signature and paid seal.
I have perused ext-22 document minutely.  As per ext-22

it is a credit voucher amounting to Rs. 1,056/- claimant is not entitled

to get compensation in respect of credit voucher.  Claimant side is not

entitled to get Rs. 375/- as mentioned in ext-26 as there is no paid sel
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of the concerned hospital.  So, claimant is entitled to get compensation

Rs. 36,000/- - (Rs. 1,056/- + Rs. 375/-) = Rs. 34,570/-.
Thus, in total, claimant is entitled to get Rs. 5,000/- + Rs.

34,570/- = Rs. 39,570/- as compensation.  
As accident took place due to fault and negligence of the

auto rickshaw No.AS-17-B/5223 so the insurer of the said vehicle i.e.

OP  No.3  National  Insurance  Company  Limited  is  liable  to  pay  the

compensation.  

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

39,570/- (Rupees Thirty Nine Thousand Five Hundred Seventy) only to

the  claimant  payable  by  OP No.3,  M/s  National  Insurance Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 29-01-2015.

     Given under my hand and seal of this court this 15th day of Feb,

2019

Member, MACT, Dhubri.     Member,  MACT,

Dhubri.
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APPENDIX 

     MAC No.24/2015

Claimant’s witness : CW-1 Sabida Bibi

  CW-2 Sofiruddin Sk

 Exhibits 

Ext-1 Referral Slip of Bilasipara SHC

Ext-2 Discharge Slip

Ext-3 X-Ray Report

Ext-4 to 10 Medical Prescriptions

Ext-11 Gate Pass for Visitors

Ext-12 to 27 Medical Expense Vouchers

Ext-28 Accident  Information  Report  in  Form

No.54

   Member: MACT: Dhubri. 


