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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.05/2009

Parties:-

1.Md. Salam Uddin
S/O: Late Khatu Sk
R/O: South College Road
Ward No.14, Dhubri
P.O., P.S. & Dist: Dhubri, Assam

2.Kashema Bibi
W/O: Salam Ali
VILL:  Matiabag
P.O. & P.S: Gauripur
Dist: Dhubri, Assam

..Claimants

Vs.

1.National Insurance Company Limited

Represented by the Branch Manger

Dhubri Branch

P.O., P.S. & Dist: Dhubri, Assam

2.Dilip Kr. Prasad
S/O: Late Laxman Prasad
R/O: D.K. Road, Ward No.2
P.O: Gossaigaon
Dist: Kokrajhar, B.T.C, Assam

3.Sri Sudhir Barman
S/O: Hari Bola Barman
VILL: Jhapushabari Part-I
P.S: Golakgnaj
Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri R.Z. Ansary, Advocate for the claimants

Sri B.N. Agarwal, Advocate for OP No.1 

None appeared for OP No.2 & 3

Date of argument:  01-02-2019

Date of judgment:  28-02-2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 22-10-2008 at about 1:10 P.M. on NH-31 at

Matiabag, Gauripur.
Claimants’ case in brief  is that on 22-10-2008 at about

1:30 P.M. while their son named Sahid Islam was walking on NH-31 at

Matiabag under Gauripur P.S. in the district of Dhubri, Assam at that

time one truck bearing registration No.AS-01-N/6468 which was coming

from Gauripur side towards Panbari  with rash and negligent manner

and hit her son from back side and as a result of which her aforesaid

son had fallen down on the road for which her son succumbed to his

injuries on the spot.  
The accident took place due to rash and negligent driving

of the offending vehicle.  After the death of her son P.M. examination

was  conducted  over  the  dead  body at  Dhubri  Civil  Hospital  by  the

concerned doctor.
In  respect  of  the  aforesaid  accident  a  police  case  was

registered vide Gauripur P.S. Case No.286/08 U/s. 279/304-A IPC and

police after completion of investigation had submitted Charge Sheet

against the driver of the offending vehicle.  
Claimants side further stated in their claim petition that

age of the deceased at the time of accident was 6 years and he was a

student of  a school.   Claimants prayed before the Hon’ble Court  to
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award compensation amounting to Rs. 5,00,000/- along with interest

from the date of institution of this case till realisation. 
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon  OP  No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 are as follows.
That all the material allegations made in the claim petition

are  false  and petition  is  not  maintainable  either  on  facts  of  in  law

against the answering OP, hence this petition is liable to be dismissed

in the limine with cost against the answering OP, that so far as the

statement made in para-3 of the claim petition regarding age of the

deceased  answering  OP  denies  the  same  in  view  of  the  fact  that

claimant side had failed to produce any birth certificate regarding age

of the deceased, that so far as the statement made in para-4, 5, 6, 7, 8

and 9 are concerned answering OP begs to state that the claimants

should produce all documentary evidence such as address proof, etc in

support of his clam otherwise the answering OP denies the same, that

answering OP denies that deceased was a pedestrian and crossing road

over NH-31 and the alleged vehicle knocked the son of the claimant is

denied by the answering OP,  that  so far  as the statement made in

para-11, 12 and 13 are concerned answering OP states that these are

matters  of  record  and  put  the  claimant  strict  proof  thereof,  that

accident did not take place due to rash and negligent driving of the

driver of the offending truck but because of the fault and negligent

manner of the victim who contributed cent percent to the cause of the

said  accident  so  OP  insurance  company  is  not  liable  to  pay  any

compensation  to  the  claimant,  that  OP  No.1  is  not  aware  that  the

deceased  was  aged  about  6  years  at  the  time  of  accident,  hence

claimant is required to prove the same with documentary evidence,

that  the  answering  OP  does  not  admit  and  denies  the  allegation

regarding manner in which alleged accident to occur, that answering

OP likes to state that alleged truck No.AS-01-N/6468 was not insured

by  the  Kokrajhar  Branch  of  National  Insurance  Company  Limited.

Moreover, OP No.1 i.e. National Insurance Company Limited is also like
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to state that Kokrajhar Branch of National Insurance Company Limited

have  not  issued  any  policy  to  Dilip  Kumar  Prasad  i.e.  OP  No.2  as

alleged in the claim petition.  Further, OP No.1 was also like to state

that policy number as mentioned in claim petition was valid from 07-

08-2007 to 06-08-2008 issued to one Md. Sanowar Ali Mondal against

the policy of motor cycle No.AS-16/9195, so name of the OP No.1 may

kindly be strike out from the claim petition as it is not the insurer of

Truck No.AS-01-N/6468 as alleged, that answering OP likes to state that

driver of  the vehicle did not have valid driving licence to drive the

vehicle  and  knowing  the  same OP No.2  had  handed  over  the  said

vehicle to the said driver.  Under the above facts and circumstances it

is prayed that your Hohour to kind enough to strike out the name of OP

No.1 National Insurance Company Limited from the claim petition as

truck No.AS-01-N/6468 was not insured with their company and prayed

before the Hon’ble Court not to award any compensation in favour of

OP No.1.
Other Ops namely, OP No.2 & 3 did not turn up in spite of

summon received by them, hence this case proceed ex-parte against

them.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues.
1. Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-01-N/6468 and

the claimant’s son died due to the said accident?
2. Whether the offending vehicle was insured with M/s.

National  Insurance  Company  Limited  at  the  time  of

accident?
3. What shall be the just and proper compensation and

by whom payable?
4. Whether the claimant is  entitled to get the relief  as

prayed for?

 In this case claimant side had examined two witnesses.

OP insurance company had examined one DW in this case.

Heard arguments on behalf of both sides.  
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In this case OP insurance company had submitted written

argument with a copy to other sides. 

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together.

CW-1  Kashema  Bibi  wife  of  the  Salam  Uddin  in  her

evidence on affidavit had stated that she is one of the claimants of this

case and as such she is well  acquainted with the facts of this case.

She further stated in her evidence on affidavit that on 22-10-2008 at

about 1:30 P.M. while her son named Sahid Islam was walking on NH-

31 at Matiabag under Gauripur P.S. in the district of Dhubri, Assam at

that time one truck bearing registration No.AS-01-N/6468 which was

coming from Gauripur side towards Panbari  in  a rash and negligent

manner and hit  her son from back side and as a result of  the said

accident  her  son  had  fallen  down  on  the  road  for  which  her  son

succumbed to his injuries on the spot.  

She  further  stated  in  her  evidence  on  affidavit  that

accident took place due to rash and negligent driving of the offending

vehicle.  After the death of her son P.M. examination was conducted in

Dhubri Civil Hospital.  

 She  further  stated  in  her  evidence  on  affidavit  that  in

respect of the aforesaid accident a police case was registered against

the driver of the offending vehicle vide Gauripur P.S. Case No.286/08

U/s.  279/304-A IPC and police  after  completion  of  investigation had

submitted Charge Sheet against the driver of the offending vehicle.  

Claimant side further stated in her evidence on affidavit

that at the time of accident age of her deceased son was 6 years and

owner of the offending vehicle was Dilip Kumar Prasad.  Claimant side

had exhibited following documents as exhibits.  Ext-1 is the certified

copy of FIR, ext-2 is the certified copy of Police Report, ext-3 is the

certified copy of Charge Sheet, ext-4 is the certified copy of Seizure
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List, ext-5 is the certified copy of P.M. Report, ext-6 is the certified copy

of MVI Report and ext-7 is the Relationship Certificate.

Learned counsel on behalf of OP insurance company had

cross examined the said witness and in her cross examination she had

stated that in MAC Case No.05/09 she is the second claimant and she

had mentioned that Dilip Kumar Prasad was the registered owner of the

vehicle No.AS-01-N/6468 in the claim petition.  She denied in her cross

examination  that  the  vehicle  No.AS-01-N/6468  is  not  insured  with

National Insurance Company Limited and as such National Insurance

Company Limited  is  not  liable  to  indemnify  the  owner,  Dilip  Kumar

Prasad for compensation to be paid to the claimant.  She denied in her

cross examination that National Insurance Company Limited is not the

insurer of the vehicle No.AS-01-N/6468.  She also denied that the policy

number as mentioned in the claim petition is in respect of two wheeler

No.AS-16/9195.   She  denied  in  her  cross  examination  that  in  the

written statement filed by OP insurance company it  has specifically

denied being the insurer of the Truck No.AS-01-N/6468 is not insured

with National  Insurance Company Limited.   She denied in her cross

examination that owner of the vehicle bearing registration No.AS-01-

N/6468 is  liable  to  pay  compensation  to  the  claimant  and National

Insurance Company Limited is not liable to pay any compensation to

the claimant.  She denied in her cross examination that accident had

taken place due to fault of her minor son.  She denied in her cross

examination that accident did not take place due to negligence of the

offending vehicle bearing registration No.AS-01-N/6468.   She further

admitted in her cross examination that she has not submitted any age

proof  document  of  her  deceased  son.   She  denied  in  her  cross

examination that in the Charge Sheet it is mentioned that name of the

National Insurance Company Limited as insurer of the offending Truck

by mistake.  She further admitted in her cross examination that she

had filed this claim petition in the year 2009 and she came to the court

to face cross examination after a gap of 7 / 8 years.  She denied in her

cross examination that owner of the offending vehicle is not liable to
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pay any interest on the compensation as delay in disposal of the claim

petition  had  been  caused  by  her.   She  further  stated  in  her  cross

examination  that  she  had  no  knowledge  whether  owner  of  the

offending vehicle had submitted written statement in this case or not.

CW-2 Sabed Ali in his evidence on affidavit had stated that

he knows the deceased Sahid Islam who died on 22-10-2008 due to

motor vehicular accident at about 1:10 P.M.  He further stated in his

evidence on affidavit that he is an eye witness of the accident as he

was standing near the place of occurrence at the time of accident.

He further stated in his evidence on affidavit that on 22-

10-2008 at about 1:10 P.M. while deceased Sahid Islam as pedestrian

was  crossing  the  road  all  on  sudden  driver  of  the  truck  bearing

registration  No.AS-01-N/6468  driving  the  truck  in  a  high  speed and

negligent manner knocked down the victim Sahid Islam and due to the

said  accident  Sahid  Islam had sustained multiple  injuries  in  various

parts of his body and died on the spot.  

He further stated in his evidence on affidavit that after the

death  of  deceased  P.M.  examination  was  conducted  at  Dhubri  Civil

Hospital.  He further stated in his evidence on affidavit that in respect

of the aforesaid accident a police case was registered vide Gauripur

P.S.  Case  No.286/08  U/s.  279/304-A  IPC  and  police  observed  all  its

formalities.   He  further  stated  in  his  evidence  on  affidavit  that

claimants had spent Rs.  30,000/-  for  carrying dead body and burial

expenses and deceased was a brilliant student at the time of accident

and at the time of accident he was six years old.

Learned  counsel  on  behalf  of  insurance  company  had

cross  examined  the  said  witness  and  in  his  cross  examination  he

admitted that deceased Sahid Islam is his nephew.  He further stated in

his cross examination that he had a shop at  Matiabag located at  a

distance of 500 feet away from the place of occurrence.  He further

stated in his cross examination that he came to the place of occurrence

after  the accident  had  taken place and he  did  not  see  the alleged
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occurrence.  He further stated in his cross examination that deceased

Sahid  Islam  was  hit  by  one  truck  but  he  cannot  able  to  say  the

registration number of the aforesaid truck and date of occurrence.  He

further stated in his cross examination that he is not aware about the

police case number which was registered after the accident.  He denied

in  his  cross  examination  that  offending  truck  did  not  have  any

insurance coverage at the time of accident.  He denied in his cross

examination  that  as  deceased is  his  nephew he  has  deposed false

evidence in this case.

In  this  case  OP  insurance  company  had  adduced  one

witness as DW-1.  DW-1 Sri Arijit Choudhury, Administrative Officer of

National Insurance Company Limited in his examination in chief had

stated that he has been entrusted by the Branch Manager of National

Insurance Company Limited,  Dhubri  Branch to deal  with file of  MAC

Cases  and  other  cases  of  Dhubri  Branch.   He  further  stated  in  his

examination  in  chief  that  OP No.1  i.e.  National  Insurance  Company

Limited  appeared  in  this  case  and  filed  written  statement  and

contested this case.  He further stated in his examination in chief that

claimant mentioned in the claim petition vide column No.16 under the

head  name  and  address  of  the  insurer  of  the  vehicle  is  National

Insurance Company Limited, Bongaigaon Division but failed to mention

the full address of the policy issuing office, if any, and insurance policy

number mentioned as 200703/31/07/6700000874 but no such policy

was  issued  by  National  Insurance  Company  Limited  to  Dilip  Kumar

Prasad, owner of the truck No.AS-01-N/6468.  He further stated in his

examination in chief that OP insurance company vide para-16 of the

written statement specifically mentioned that alleged truck No.AS-01-

N/6468  was  not  insured  with  National  Insurance  Company  Limited,

Kokrajhar Branch on the date and time of the accident i.e. on 22-10-

2008 and have issued policy No.200703/31/07/6700000874 valid from

12-11-2007 to 11-11-2008 in the name of Sri Dilip Kumar Prasad owner

of  the  truck  No.AS-01-N/6468  but  issued  policy

No.200703/31/07/6700000874 valid from 07-08-2007 to 06-08-2008 to
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Md.  Sanowar  Ali  Mondal  against  motor  cycle  No.AS-16/9195.   He

further stated in examination in chief that truck No.AS-01-N/6468 was

not insured with National Insurance Company Limited and there was no

policy coverage on the said truck on the date of accident i.e. on 22-10-

2008 by the OP insurance company.

He  further  stated  in  his  examination  in  chief  that  the

burden  of  prove  of  insurance  policy  is  upon  the  claimant  but  the

claimant failed to prove that the alleged truck No.AS-01-N/6468 was

insured with the OP National Insurance Company Limited.  That in the

above case owner and driver of the vehicle have not appeared and no

written statement or insurance policy submitted by owner of vehicle or

driver  of  vehicle  and  claimant  also  failed  to  give  better  particulars

regarding policy details as stated by this OP in para-16 of its written

statement.

He  further  stated  in  his  examination  in  chief  that  the

vehicle  bearing  registration  No.AS-01-N/6468  belonging  to  Sri  Dilip

Kumar Prasad was insured with National Insurance Company Limited

for the first time for the period 11-11-2008 to 10-11-2009 under policy

No.200703/31/08/6700002095 and this policy do not cover the date of

accident i.e. 22-10-2008.

He further stated in his examination in chief that from the

above facts  and circumstances and from the claim petition,  written

statement, affidavit submitted by claimant, it is very much clear that

the truck No.AS-01-N/6468 was not insured on the date and time of

accident  i.e.  22-10-2008  with  the  OP  National  Insurance  Company

Limited and National Insurance Company Limited is not the insurer of

the said truck, so it is prayed that your honour would be kind enough

to exonerate OP No.1 i.e. National Insurance Company Limited from the

liability  to  pay  any  compensation  to  the  claimant.   OP  side  had

exhibited  following  documents  to  prove  their  case.   Ext-A  is  the

premium register and ext-B is the letter of National Insurance Company

Limited, Kokrajhar Branch.
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Learned  counsel  on  behalf  of  claimant  side  had  cross

examined the said witness and in his cross examination he had stated

that he has been authorized by the Branch Manager of the company to

depose in this case.  He further stated in his cross examination that as

per  Seizure  List  collected  by  the  insurance  investigator  insurance

policy  is  valid  up  to  11-11-2008  and  policy  number  is

200703/31/07/6700000874.  Ext-A is the premium register of Kokrajhar

Branch of National Insurance Company Limited.  Said premium register

was  certified  by  Branch  Manager  of  Kokrajhar  Branch.   He  further

stated in his cross examination that he has not submitted any premium

register of Bongaigaon Branch of National Insurance Company Limited

nor he has submitted any duplicate copy as mentioned in the Seizure

List.   He  further  stated  in  his  cross  examination  that  he  has  not

submitted copy of investigation report conducted by their investigator

in  the  court.   Premium register  vide  ext-A  i.e.  premium register  of

Kokrajhar Branch cannot be certified by Branch Manager of  another

Branch.   He  denied  in  his  cross  examination  that  to  deprive  the

claimant  for  getting  compensation  he  had  cited  policy  of  another

branch.

In  the  aforesaid  case  OP  insurance  company  had

submitted  written  argument.   The  jists  of  the  written  argument

submitted by OP No.1 are as follows.

That above case arises out of an alleged accident which

took place on 22-10-2008 involving truck No.AS-01-N/6468 as alleged.

Due to the said accident son of the claimant’s minor boy of about 6

years who was crossing the NH-31 knocked down by truck No.AS-01-

N/6468 and died on the same day, so the claimant filed the above case

for compensation by making National Insurance Company Limited as

OP No.1,  one  Dilip  Kumar  Prasad  (Owner)  OP  No.2  and one  Sudhir

Barman (Driver) as OP No.3.  That after receipt of summon OP No.1

appeared before the Tribunal and submitted written statement and in

the  written  statement  in  para-16  it  is  clearly  mentioned  that  truck

No.AS-01-N/6468 was not insured with OP National Insurance Company
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Limited and Kokrajhar Branch of National Insurance Company Limited

have  not  issued  any  insurance  policy  vide  policy

No.200703/31/07/6700000874 to Dilip Kumar Prasad, alleged owner of

Truck  No.AS-01-N/6468  rather  Kokrajhar  Branch  issued  policy

No.200703/31/07/6700000874 valid from 07-08-2007 to 06-08-2008 to

one Md. Sanowar Ali Mondal owner of the motor cycle No.AS-16/9195s

and OP insurance company desire to state that 200703 is the office

code of Kokrajhar Branch and not of Bongaigaon Branch.  Further, OP

National  Insurance  Company  Limited  also  filed  additional  written

statement on 03-04-2017 supported by petition No.51/17 and clearly

again mentioned that the truck No.AS-01-N/6468 was not insured by

National Insurance Company Limited on the date and time of accident

and  the  alleged  policy  No.200703/31/07/6700000874  issued  by

Kokrajhar Branch to one Md. Sanowar Ali Mondal owner of motor cycle

No.AS-16/9195 valid from 07-08-2007 to 06-08-2008.

OP  insurance  company  further  stated  in  the  written

argument that in order to prove the case claimant examined herself by

filing affidavit as examination in chief and exhibited certified copy of

FIR,  Police  Report,  Charge  Sheet,  Seizure  List,  P.M.  Report  and

examined  another  witness  as  CW-2  and  both  the  witnesses  cross

examined  by  the  counsel  of  the  insurance  company.   In  their

examination in chief the claimant as CW-1 nowhere mentioned that the

truck No.AS-01-N/6468 insured by such and such insurance company

and branch and the policy number and its validity is so and so.

OP side further stated in their written argument that in

cross  examination  of  CW-1  it  was  suggested  that  truck  No.AS-01-

N/6468 is not insured with National  Insurance Company Limited and

National  Insurance  Company  Limited  is  not  liable  to  indemnify  the

owner Dilip Kumar Prasad in which she denies.  OP side further stated

in their written argument that National Insurance Company Limited is

not  the  insurer  of  the  truck  No.AS-01-N/6468  in  respect  of  policy

No.200703/31/07/6700000874 and this  policy  was in  respect  of  two

wheeler No.AS-16/9195 to which she denies.  OP side further stated in
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written argument that if any compensation is payable it should be paid

by  the  owner  of  the  truck  No.AS-01-N/6468  and  not  by  National

Insurance  Company  Limited  to  which  the  aforesaid  witness  denied.

The  aforesaid  witness  admitted  in  her  cross  examination  that  said

claim petition was filed in the year 2009 and she appeared before the

Court to give evidence after a gap of 7 / 8 years.

OP side in their written argument further stated that OP

side  had  examined  one  Arijit  Choudhury,  Administrative  Officer,

National  Insurance  Company  Limited  as  DW-1.   In  para-5  of  his

deposition he clearly mentioned that Truck No.AS-01-N/6468 was not

insured with National Insurance Company Limited.  The Branch Office

of  National  Insurance  Company  Limited  communicated  with  the

Kokrajhar  Branch of  the Company and they have informed that  the

Truck  No.AS-01-N/6468  was  not  insured  with  Kokrajhar  Branch  of

National  Insurance  Company  Limited  on  the  date  and  time  of  the

accident as revealed from the premium collection register vide ext-A.

Rather  Truck No.AS-01-N/6468 belonging  to  Dilip  Kumar  Prasad  was

insured with National Insurance Company Limited for the first time for

the  period  from  11-11-2008  to  10-11-2009,  whereas  the  date  of

accident was 22-10-2008.  Thus the truck No.AS-01-N/6468 was not

insured with National Insurance Company Limited on the date and time

of the accident i.e. 22-10-2008.  So, OP insurance company is not liable

to indemnify the alleged owner of Truck No.AS-01-N/6468.

Moreover,  this  OP  National  Insurance  Company  Limited

submits that when a policy of insurance issued to any registered owner

of the vehicle by the company, the Original  Insurance Policy always

remained with the owner and the owner is duty bound to produce the

said original policy before the Tribunal in order to prove that vehicle

was validly insured on the date and time of accident but as per record

owner of the vehicle failed to turn up in the court nor filed any written

statement.
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OP insurance  company  concludes  his  argument  that  in

any claim under Motor Vehicular Act it is the owner of the vehicle who

is at  first  liable  to  pay compensation and the insurer  i.e.  insurance

company only the indemnifier if it is proved that the vehicle was validly

and duly insured on the date and time of accident but in this particular

case owner and driver not appeared and not filed original insurance

policy and failed to prove the insurance and claimant also failed to

prove the insurance.  OP prayed before the Hon’ble Court to exonerate

National  Insurance  Company  Limited  from  the  liability  to  pay  any

compensation and not at all liable to indemnify the owner of the truck

No.AS-01-N/6468  and  so  the  case  is  liable  to  be  dismissed  as  the

claimant failed to prove that vehicle was insured by National Insurance

Company Limited on the date and time of accident.

OP insurance company has cited some citations of Hon’ble

Gauhati High Court as published in 2016 (1) GLR 746.

Another  citation  of  Hon’ble  Gauhati  High  Court  as

published in 2008 (4) GLR 25.

Perused  the  evidence  adduced  by  both  sides  minutely.

Perused  also  argument  advanced  by  the  learned  counsel  of  the

claimant and also written argument submitted by the counsel of the

insurance company.

Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that claimant has filed this case for death of

their minor son named Sahid Islam in a motor vehicular accident which

occurred on 22-10-2008.  In respect of the aforesaid accident an FIR

was lodged in Gauripur P.S. and Gauripur P.S. had registered a case

vide Gauripur P.S. Case No.286/08 and claimant had exhibited the said

FIR vide ext-1.  Police on the basis of FIR lodged by the informant had

investigated this case and after completion of investigation police had

submitted Charge Sheet against the driver of the offending vehicle i.e.

OP No.3.  Claimant side had exhibited the said Charge Sheet vide ext-

3.  Claimant side had also exhibited Seizure List vide ext-4.  As per ext-
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4  offending  vehicle  No.AS-01-N/6468  was  insured  with  National

Insurance Company Limited i.e. OP No.1 and insurance policy is valid

up to 11-11-2008 covering the date of the accident.  Police also seized

driving licence of the driver of the offending vehicle and as per said

Seizure List driving licence of the driver and registration certificate of

the vehicle is valid covering the date of accident.  Claimant side had

also exhibited P.M. Report and as per P.M. Report age of the deceased

at the time of accident was 6 years.  Claimant side had also exhibited

MVI  Report  vide ext-6  and also one certificate issued by concerned

Gaon Panchayat.  As per said certificate vide ext-7 deceased died on

22-10-2008 due to the accident on NH-31 at Matiabag.

Learned  counsel  on  behalf  of  claimant  has  submitted

before me that as claimant has proved his case by producing relevant

documents so insurance company is liable to pay compensation to the

claimant.  Learned counsel  on behalf  of  OP insurance company had

argued this case.   As per  argument adduced by the counsel  of  the

insurance company that vehicle in question was not insured with OP

No.1  and  insurance  policy  is  not  valid  covering  the  date  of  the

accident.   In  support  of  his  submission  insurance  company  had

adduced one witness vide DW-1.  As per DW-1 Sri  Arijit  Choudhury,

Administrative Officer of National Insurance Company Limited vehicle

in question was not insured with National Insurance Company Limited

at the time of accident.  So, OP insurance company is not liable to pay

any compensation to the claimant.  In support of his contentions OP

side had exhibited two documents i.e. premium register vide ext-A and

another  certificate  issued  by  National  Insurance  Company  Limited,

Kokrajhar Branch vide ext-B.  

 As  per  certificate  issued  by  Branch  Manager,  National

Insurance Company Limited it is mentioned that on scrutiny of their

record they found that policy mentioned in the claim petition was not

insured in the name of Sri Dilip Kumar Prasad as stated in the claim

petition  and  owner  falsely  presented  the  record  in  the  court  and

unnecessarily impleading National Insurance Company Limited as party
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in this case.  In support of his contention OP insurance company has

submitted computer printout of premium register for a ready reference.

Learned  counsel  on  behalf  of  insurance  company  had

submitted some decision of  Gauhati  High Court  as  published in  GLJ

2016 (1) 746, National Insurance Company Limited (Appellant) v. Anita

Rani Chanda & Others.  In the said case Hon’ble High Court held that: 

Motor  Vehicles  Act,  1988  –  Sections  147  and  149  –

Requirements of policies and limits of liability –  No insurance policy

mentioned  in  claim  petition  and  brought  on  record  –  Insurance

company specifically denied as to existence of any insurance policy –

Owner of vehicle could have showed any insurance policy but owner

preferred  to  stay  away  from proceeding  and  Tribunal  was  not  in  a

position  to  arrive  at  a  finding  that  there  was  insurance  policy  –  In

absence of any material to show about valid insurance on the date and

time of accident,  insurance company cannot be held liable to make

payment of any compensation.

In  the said  citation in  para-10 of  the judgment  it  gave

some  guidelines  in  respect  of  the  same.    A  bare  perusal  of  the

impugned judgment and award would show that nowhere the learned

Tribunal arrived at the finding that the insurance company is liable to

pay  compensation  because  of  existence  of  insurance  policy.   No

insurance policy is mentioned.  No insurance policy is also brought on

record.  The insurance company specifically denied in paragraph 15 of

the written statement as to the existence of any insurance policy and

so  production  of  any  document  by  it  cannot  arise.   Under  such

circumstances it is the owner of the vehicle who could have showed

any insurance policy and that it was in force on the relevant date and

time.  As the owner preferred to stay away from the proceeding the

learned Tribunal was not in a position to arrive at a finding that there

was  an  insurance  policy,  as  alleged  in  paragraph  17  of  the  claim

petition.   In  absence  of  any  material  to  show that  there  was  valid
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insurance  policy  on  the  date  and  time  of  the  accident,  insurance

company cannot be held liable to make payment of any compensation.

Learned counsel on behalf of insurance company had also

cited another decision of Madras High Court as published in 2014 (1)

TAC  708  (Mad),  Cholamandalam  MS.  General  Insurance  Company

Limited v. Ravi alias Ravichandran & Another.

Motor Vehicles Act, 1988, Sections 147 and 173 – Motor

Insurance – Liability of Insurance Company to pay – Exoneration of –

Claimant  sought  compensation  for  injuries  sustained  –  Plea  of

Insurance Company that it is not liable to reimburse owner of vehicle

as there was no insurance policy in force on date of accident – Tribunal

disbelieved plea of  Insurance Company,  awarded compensation and

fastened liability of payment of Insurance Company – Held, insurance

certificate not issued to vehicle in question as on date of accident but

only  after  few days  of  accident  –  Proposal  for  insurance  made and

premium paid -  Vehicle was not covered by a policy of insurance as on

date  of  accident  –  Tribunal  committed  error  in  holding  that  vehicle

stood insured with Insurance Company – Award of Tribunal modified by

exonerating Insurance Company from liability to pay compensation.

Learned  counsel  on  behalf  of  insurance  company  had

cited another decision of Hon’ble Gauhati High Court as published in

2008  (4)  GLR  25,  Oriental  Insurance  Company  Limited  v.  Mussstt.

Hazira Bibi & Others.

Motor Vehicles Act, 1988, Section 173 – Compensation –

Award passed without  determining the questions  as  to  whether  the

offending vehicles stood insured with the appellant as its insurance on

the  date  of  the  accident  –  No  liability  could  be  imposed  without

determination  of  the  vital  question  –  Impugned  award  set  aside  –

Matter remanded back to the Tribunal.

Learned counsel on behalf of OP insurance company also

in his argument has submitted that as claimant side had failed to prove
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that the vehicle in question was insured with OP No.1 at the time of

accident, so OP No.1 was not liable to pay any compensation.  Owner

of the vehicle is liable to pay compensation, if  any awarded by the

learned Tribunal.

I  have  perused  the  evidence  adduced  by  both  sides

minutely and also evidence adduced by the OP insurance company.  As

per  evidence  adduced  by  OP  insurance  company  the  vehicle  in

question was not insured with OP No.1 and insurance policy is not valid

covering the date of the accident.  In support of his contention he has

submitted premium register vide ext-A.  As per premium register policy

No.200703/31/07/6700000874 stands in the name of Md. Sanowar Ali

Mondal and not in the name of Dilip Kumar Prasad i.e. OP No.2 owner

of the offending vehicle vide registration No.AS-01-N/6468.  As per ext-

B certificate issued by Branch Manager, Kokrajhar Branch that policy

No.200703/31/07/6700000874 was issued for motor cycle belonging to

Sanowar Ali Mondal for the period from 07-08-2007 to 06-08-2008 and

not  in  the  name of  Sri  Dilip  Kumar  Prasad.   In  the  said  certificate

Branch Manager of the insurance company had also mentioned that no

policy was issued by their Branch in favour of Sri Dilip Kumar Prasad,

owner of the offending vehicle i.e. OP No.2.  Claimant side could not

produce  any rebuttal  evidence that  vehicle  in  question was  insured

with OP No.1 and insurance policy is valid covering the date of the

accident.  As per Seizure List which is exhibited in this case vide ext-4

police  had  seized  the  vehicular  documents  from  the  driver  of  the

offending vehicle.  As per registration certificate owner of the vehicle

NO.AS-01-N/6468 stands in the name of Sri Dilip Kumar Prasad i.e. OP

No.2 and driving licence of the driver of the offending vehicle stands in

the name of OP No.3 Sudhir Barman.  So, OP No.2 is the owner of the

offending  vehicle.   As  claimant  side  could  not  prove  the  vehicle  in

question was insured with OP No.1 so OP No.1 is not liable to pay any

compensation to the claimant.  As OP No.2 is the registered owner of

the vehicle so he is liable to pay compensation to the claimant.  
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In  view  of  the  said  citations  submitted  by  the  OP

insurance company that claimant is required to prove that the vehicle

in  question  was  insured  with  OP  No.1  unless  same  is  established,

insurance company cannot be held liable to pay compensation to the

claimant.

Claimant  side  had  cited  decision  of  Hon’ble  Supreme

Court  decided  in  Civil  Appeal  No.3483  of  2008  decided  by  Hon’ble

Supreme  Court  on  15th April,  2009,  Sarla  Verma  &  Others  v.  Delhi

Transport Corporation Limited & Others.  In the said citation Hon’ble

Supreme Court gave some guidelines how to calculate compensation in

case of death of a minor child.  As per said guidelines as age of the

deceased was below 15 years so multiplier 18 will be applicable in this

case.   As  deceased  was  a  student  and  no  income  so  deceased  is

treated as non earning person and only income of the deceased will be

Rs.  15,000/-  per  annum as  per  Schedule  of  the  M.V.  Act.   So,  Rs.

15,000/- X 18 = Rs. 2,70,000/- to which claimant is entitled to get.

Claimant side is also entitled to get compensation under

the head of loss of estate and funeral expenses.  Claimant is entitled to

get  Rs.  15,000/-  under  the head of  loss  of  estate  and Rs.  15,000/-

under the head of funeral expenses.  Claimant is not entitled to get any

compensation under the head of loss of consortium.  Claimant is not

entitled to get compensation under the head of future prospects as

deceased was a minor boy aged about 6 years and has no income.

Thus, in total, claimants are entitled to get Rs. 2,70,000/-

+ Rs. 15,000/- + Rs. 15,000/- = Rs. 3,00,000/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

3,00,000/- (Rupees Three Lakhs) only to the claimants payable by OP
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No.2 Dilip Kumar Prasad i.e. owner of the offending vehicle No.AS-01-

N/6468 (Truck) through an account payee cheque.  An interest at the

rate of 6% per annum is allowed on the total compensation from the

date of filing of claim petition i.e. 06-01-2009.

    Given under my hand and seal of this court this 28th day of Feb,

2019

Member, MACT, Dhubri. Member, MACT, Dhubri.
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APPENDIX 

     MAC No.05/2009

Claimant’s witness : CW-1 Kashema Bibi

  CW-2 Sabed Ali

  DW-1 Arijit Choudhury

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Police Report 

Ext-3 Certified copy of Charge Sheet

Ext-4 Certified copy of Seizure List

Ext-5 Certified copy of P.M. Report

Ext-6 Certified copy of MVI Report

Ext-7 Relationship Certificate

Ext-A Premium Register of Kokrajhar Branch

Ext-B Letter to Branch Manager, Dhubri

   Member: MACT: Dhubri. 


