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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.79/2009

Parties:-

Jems Dhanowar
S/O: Late Karnolus Dhanowar
VILL: Chapar Tea Estate
P.S: Chapar
Dist: Dhubri, Assam

..Claimant

Vs.

1.Branch Manager

Oriental Insurance Company Limited

Dhubri Branch

P.O., P.S. & Dist: Dhubri, Assam

(Insurer of the Truck No.AS-17/8611)

2.Mrs. Swapna Saha
W/O: Swapan Kr. Saha
Ward No.5, Bilasipara
P.O. & P.S: Bilasipara
Dist: Dhubri, Assam
(Owner of the Truck No.AS-17/8611)

3.Sri Joydeb Roy
S/O: Late Harkeswar Roy
VILL: Alipurduar
P.S: Alipurduar
Dist: Jalpaiguri
(Driver of the Truck No.AS-17/8611) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Rabiul Islam & Sri R.C. Biswas, Advocates for the claimant
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Sri S.K. Das, Advocate for OP No.1

None appeared for OP No.2 & 3

Date of argument:  19-01-2019

Date of judgment:  18-02-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V. Act for granting compensation in respect of a motor vehicular

accident which occurred at Bahalpur Totpara on NH-31 on 09-11-2008

at 9:20 A.M.
Claimant’s case in brief  is that on 09-11-2008 at about

9:20 A.M. while the victim was proceeding towards Bahalpur on foot,

driver of the offending vehicle No.AS-17/8611 (Truck) was coming from

opposite direction in a rash and negligent manner and all of sudden

knocked down her on NH-31 in front of Mission School of Bahalpur and

as  a  result  victim  sustained  grievous  injuries  on  her  person  and

succumbed  to  her  injuries  on  the  way  to  hospital  at  Goalpara  and

thereafter  P.M.  examination  was  conducted  by  the doctor  of  Dhubri

Civil Hospital.
Claimant further stated in his claim petition that after the

accident a police case was registered vide Chapar P.S. Case No.173/08

U/s. 279/338/304-A IPC and police had investigated the case and after

completion of investigation police had submitted charge sheet against

the driver of the offending vehicle.  Claimant prayed before the Hon’ble

Court to award compensation amounting to Rs. 5,00,000/- along with

interest from the date of institution of this case till realisation.  
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon  OP  No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  OP No.2 & 3 owner

and driver of the offending truck bearing registration No.AS-17/8611
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(Truck) did not turn up hence this case proceeded ex-parte against OP

No.2 & 3.
The main contentions of the written statement submitted

by OP No.1 are as follows.
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence the claim petition is liable to be rejected, that the

claim  petition  is  barred  by  principle  of  estoppels,  waiver  and

acquiescence, hence it is liable to be dismissed, that claim petition is

baseless speculative and hence not entertainable under law, that all

the  material  allegations  made  in  the  claim  petition  are  false  and

petition is not maintainable either on facts or in law, that as per section

134 (c) of M.V. Act, 1988 it is the mandatory duty of the insured to

furnish particulars of policy, date, time, place of accident and name of

the driver and particulars of driving licence but insured had not comply

with the statutory demand, hence OP insurance company is not liable

to pay any compensation and case is liable to be dismissed against OP

No.1 for non compliance of statutory demand, that as per section 158

(6)  of  M.V.  Act  it  is  mandatory  duty  of  concerned police  station  to

forward all the relevant documents to concerned insurer within 30 days

from the date of information but the concerned police station failed to

forward the documents and not comply with the statutory demand,

that the route permit, valid and effective driving licence, registration of

the documents, fitness certificate may be directed to be produced by

the  owner  otherwise  it  shall  be  presumed  that  there  is  statutory

violation of the policy condition and hence answering OP is not liable to

pay  any  compensation  and  claim,  if  any,  is  also  subject  to  the

compliance  of  section  64  VB of  the  M.V.  Act.   Under  the  aforesaid

circumstances OP prayed before the Hon’ble Court to dismiss the claim

petition with costs.
It  is  revealed  from  the  case  record  that  due  to

inadvertence my learned predecessor did not frame issues.  After going

through the pleadings of both sides I have framed the following issues.
1. Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17/8611 (Truck)
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and  mother  of  the  claimant  died  due  to  the  said

accident?
2. Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3. What shall  be just  and proper compensation and by

whom payable?
4. Whether the claimant is  entitled to get the relief  as

prayed for?  

 DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all the issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1  Jems  Bhanowar  in  his  evidence  on  affidavit  had

stated that he is the claimant of this case and he has filed this claim

petition for death of his mother named Fulbanti Dhanowar in a motor

vehicular accident which occurred on 09-11-2008 at about 9:20 A.M.

He further stated in his evidence on affidavit that on 09-11-2008 at

about 9:20 A.M. the mother of the claimant named Fulbanti Dhanowar

was  proceeding  towards  Bahalpur  side  on  foot  the  driver  of  the

offending vehicle bearing registration No.AS-17/8611 (Truck) which was

coming from opposite direction in a rash and negligent manner had

lost control of the vehicle and knocked down his mother on the pucca

road on NH-31 in front of Mission School, Bahalpur near the shop of

Rajesh Roy of village Chatpara.  Due to the said accident his mother

had sustained grievous injuries on her person and died on the way to

hospital  at  Goalpara.   Thereafter  dead  body  of  the  deceased  was

brought to Dhubri Civil Hospital for necessary P.M. examination.  

 He  further  stated  in  his  evidence  on  affidavit  that  in

respect of the aforesaid accident an FIR was filed in Chapar P.S. and

police  had  registered  a  case  vide  Chapar  P.S.  Case  No.173/08  U/s.

279/338/304-A  IPC  and  police  had  investigated  the  case  and  after
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completion of investigation police had submitted charge sheet against

the driver of  the offending vehicle as occurrence took place due to

negligence of the driver of the offending vehicle.  

He  further  stated  in  his  evidence  on  affidavit  that  he

claimed Rs. 5,00,000/- along with interest from the date of institution

of this case till realisation for death of his mother in a motor vehicular

accident.  Claimant side had submitted following exhibits to prove his

case.  Ext-1 is the Form No.54 Report, ext-2 is the FIR, ext-3 is the P.M.

Report,  ext-4  is  the  Income  Certificate  issued  by  the  Employer  of

deceased, ext-5 is the Ration Card.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  he  is  a  tea  garden  worker  in  Chapar  Tea  Estate  under

proprietorship  of  Babul  Chanda.   He  further  stated  in  his  cross

examination that he reached the place of occurrence 10 minutes after

the accident and when he reached the place of occurrence he found

that his mother was lying in a injured condition and offending truck fled

away  from  the  place  of  occurrence  and  he  collected  registration

number of the offending vehicle from local people.  He further stated in

his cross examination that it is not a fact that accident did not occur

due to rash and negligent driving by the driver of the offending truck.

He further stated in his cross examination that ext-2 is not admissible

in evidence as same is a Xerox copy.  He further stated in his cross

examination that at the time of accident his mother used to work in a

tea garden as a permanent labour.  He denied in his cross examination

that his mother is not a permanent garden labour of the Chapar Tea

Estate.  Learned counsel on behalf of insurance company also objected

to admit ext-3 & 4 documents in evidence as same are Xerox copy.  He

denied in his cross examination that driver of the offending vehicle had

no valid driving licence and permit at the time of accident.  He also

denied  in  his  cross  examination  that  he  is  not  entitled  to  get  any

compensation from OP insurance company.
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CW-2 Marcus Demta another witness of the claimant side

in his evidence on affidavit had stated that he knows the claimant of

this case as well as well acquainted with the facts and contents of this

case.  He further stated in his evidence on affidavit that on 09-11-2008

at about 9:20 A.M. when the victim i.e. mother of the claimant named

Fulbanti Dhanowar was proceeding towards Bahalpur side on foot at

that time at about 9:20 A.M. one offending Truck bearing registration

No.AS-17/8611 which was coming from opposite direction in a rash and

negligent  manner  all  of  sudden  driver  of  the  said  vehicle  failed  to

control the speed of the vehicle and knocked down the mother of the

claimant  on  the  pucca  road  of  NH-31  in  front  of  Mission  School,

Bahalpur near the shop of one Rajesh Roy and as a result of the said

accident mother of the claimant had sustained grievous injuries on her

person and died on the way to hospital  at  Goalpara and thereafter

dead  body  of  the  victim  was  brought  to  Dhubri  Civil  Hospital  for

necessary P.M. examination.  

 He further stated in his evidence on affidavit that he had

witnessed the accident from the nearby shop of Rajesh Roy situated at

a distance of 15 feet away from the place of occurrence.  

He  further  stated  in  his  evidence  on  affidavit  that  in

respect of the aforesaid accident an FIR was filed before O/C Chapar

P.S. and O/C Chapar P.S. had registered a case vide Chapar P.S. Case

No.173/08 U/s. 279/338/304-A IPC and police had investigated this case

and  recorded  statement  of  the  witnesses  and  after  completion  of

investigation police had submitted Charge Sheet against the driver of

the offending vehicle.  He further stated in his evidence on affidavit

that  accident  took  place  due  to  rash  and  negligent  driving  of  the

alleged offending vehicle and as a result of the said accident mother of

the claimant aged about 42 years died on the way to hospital.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that at the time of accident he was standing near the place of
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occurrence in the shop prior to the accident and offending truck was

moving from Bahalpur side towards Dhubri.  He further stated in his

cross  examination  that  driver  of  the  offending  vehicle  dashed  the

victim from behind  and  as  a  result  of  said  accident  she  sustained

multiple  grievous  injuries  on  various  parts  of  her  body.   He further

stated in his cross examination that he had no knowledge regarding

police case number relating to the said accident.  He further stated in

his cross examination that deceased was aged about 42 years at the

time of accident.  

In  the  aforesaid  case  OP  insurance  company  did  not

adduce any evidence.  

Heard arguments on behalf of both sides.

Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that  deceased was a  permanent  labour  of

Chapar Tea Estate and annual  income of the deceased at the time of

accident was Rs. 16,478/- as per ext-4.  Regarding age of the deceased

claimant side had exhibited certified copy of P.M. Report and as per

P.M. Report age of the deceased at the time of accident was 42 years.  

Claimant  side  had  also  exhibited  seizure  list.   As  per

seizure list the vehicle in question was insured with Oriental Insurance

Company Limited and insurance policy is valid till mid night of 14-11-

2008.  As accident took place on 09-11-2008 so insurance policy is

valid covering the date of the accident.  As per certified copy of seizure

list also driving licence and registration certificate and permit of the

offending  vehicle  is  valid  covering  the  date  of  the  accident.   So,

insurance company is liable to pay compensation to the claimant.  

Learned  counsel  on  behalf  of  insurance  company  in

course of his argument had submitted that age of the deceased at the

time  of  accident  was  more  than  50  years  but  in  support  of  his

contention OP side could not prove any authentic document that age of

the deceased was not 42 years at the time of accident.  As there is no
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other authentic documents to prove that the age of the deceased at

the time of accident, so P.M. Report is treated as a valid document and

age of the deceased as mentioned in the P.M. Report was accepted.

So, multiplier will be 14 as per decision of the Hon’ble Supreme Court

in Civil Appeal No.3483 of 2008 decided by Hon’ble Supreme Court on

15th April,  2009,  Smt.  Sarla  Verma  &  Others  v.  Delhi  Transport

Corporation & Others.  As per the aforesaid decision multiplier 14 will

be applicable in this case.

Regarding income of  the deceased claimant  side in  his

claim petition and also in his evidence had mentioned that deceased

was a permanent labour of Chapar Tea Estate and claimant side had

exhibited income certificate by exhibiting ext-4 document issued by

Senior  Manager,  Chapar  Tea  Estate.   So,  I  treat  the  income of  the

deceased at Rs. 16,478/- per annum as per income certificate i.e. ext-

4.

Now,  multiplying  Rs.  16,478/-  by  the  appropriate

multiplier 14, it comes to Rs. 2,30,692/-.

As claimant in his claim petition had mentioned that due

to the said accident his mother named Fulbanti Dhanowar died due to

said accident and at the time of accident his father already died.  In the

claim petition claimant had not mentioned that he had any other legal

heirs besides him.  So, as per judgment of Hon’ble Supreme Court as

decided in Civil Appeal No.3483 of 2008, Smt. Sarla Verma & Others v.

Delhi  Transport  Corporation  Limited  &  Others  decided  by  Hon’ble

Supreme Court on 15th April,  2009, 1/3rd of  the income is deducted

towards personal and living expenses.

1/3rd of Rs. 2,30,692/- is Rs. 76,897/- and after deducting

Rs. 76,897/- from Rs. 2,30,692/- it comes to Rs. 1,53,795/-.

Claimant  side  had  also  submitted  another  decision  of

Hon’ble Supreme Court  published in 2017 (4)  TAC 673 SC, National

Insurance  Company  Limited  v.  Pranay  Sethi  &  Others.   In  the  said
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citation Hon’ble Supreme Court gave some guidelines how to calculate

compensation under the conventional heads.  Under the head of loss of

estate  claimant  is  entitled  to  get  compensation  amounting  to  Rs.

15,000/-.  Under the head of funeral expenses claimant is entitled to

get Rs. 15,000/-.  Under the head of loss of consortium claimant is not

entitled to get any compensation as due to the said accident claimant

had lost his mother.  

Regarding  future  prospects  claimant  is  entitled  to  get

another 30% of the income as deceased was aged 42 years at the time

of accident and falls under the category of 40 to 50 years.  Now, 30%

of  Rs.  1,53,795/-  is  Rs.  46,138/-  and by  adding Rs.  46,138/-  to  Rs.

1,53,795/-, it comes to Rs. 1,99,933/- to which claimant is entitled to

get.

Thus, in total, claimant is entitled to get Rs. 1,99,933/- +

Rs. 15,000/- + Rs. 15,000/- = Rs. 2,29,933/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

2,29,933/-  (Rupees  Two Lakhs  Twenty  Nine  Thousand Nine  Hundred

Thirty Three) only to the claimant payable by OP No.1, M/s. Oriental

Insurance Company Limited through an account  payee cheque.   An

interest  at  the  rate  of  6%  per  annum  is  allowed  on  the  total

compensation from the date of filing of claim petition i.e. 16-03-2009.

      Given under my hand and seal of this court this 18 th day of Feb,

2019

Member, MACT, Dhubri. Member, MACT, Dhubri.
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APPENDIX 

     MAC No.79/2009

Claimant’s witness : CW-1 Jems Dhanowar

  CW-2 Marcus Demta

 Exhibits 

Ext-1 Form No.54 Report

Ext-2 FIR

Ext-3 P.M. Report

Ext-4 Income Certificate

Ext-5 Ration Card

   Member: MACT: Dhubri. 


