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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.89/2016

Parties:-

Sodagar Ali Ansary
S/O: Late Amjad Ali
VILL: Jhagrarpar Part-IV
P.O: Jhagrarpar
P.S. & Dist: Dhubri, Assam
Pin – 783339   ..Claimant

Vs.

1.Sri Dulal Ch. Saha

S/O: Late Ramani Prashad Saha

Ward No.2, Gauripur Town

P.O. & P.S: Gauripur

Dist: Dhubri, Assam

Pin – 783331

(Owner of the Bus No.AS-17-B/2073)

2.Prem Kr. Das
S/O: Suren Das
VILL: Damanapara (Simoltola)
P.O., P.S. & Dist: Goalpara
Pin - 783101

3.The National Insurance Company Limited
Dhubri Branch
P.O., P.S. & Dist: Dhubri, Assam
Policy No.200701/31/14/6300003279 ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Sajali Hussain, Advocate for the claimant
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None appeared for OP No.1 & 2

Sri S.K. Das, Advocate for OP No.3

Date of argument:  09-01-2019

Date of judgment:  11-02-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 27-06-2015 on NH-31 near Durga Mondir of

Gauripur Town at about 9:00 A.M.
Claimant’s case in brief  is that on 27-06-2015 at about

9:00 A.M. while claimant was standing and waiting at Durga Mondir Bus

Stand at Gauripur Town on NH-31 to go to Dhubri at the same time one

Canter Bus bearing registration No.AS-17-B/2073 which was proceeding

towards Dhubri form Bilasipara side and the driver of the said offending

vehicle driven the same in a very high speed with rash and negligent

manner and dashed him from back side with another Tempo which was

standing near  the place  of  occurrence resulting which  he sustained

serious injury, compound fracture of both legs consequence of which

claimant  became  permanently  disabled  as  opined  by  the  Medical

Board, Dhubri.
Claimant side further stated in his claim petition that after

the accident local people along with police personal of Gauripur P.S.

rushed to  the  place  of  occurrence  and brought  him to  Dhubri  Civil

Hospital  for  necessary  treatment  but  due  to  seriousness  of  injuries

doctor of  Civil  Hospital,  Dhubri  referred him to GMCH, Guwahati  for

better treatment.  Claimant side further stated in his claim petition that

considering the nature of injuries his guardian and well wishers advised

him to go to Patna and as per advice of guardian he went to Patna at

Maa Tara Medicare and Hospital,  Patna and was admitted as indoor

patient in the said hospital from 28-06-2015 to 24-07-2015 and during

that period three numbers of surgical operation was done.  First time



3

on 28-06-2015, second time on 30-06-2015 and third time on 17-07-

2015 surgical grafting both side …. flap.
That claimant continuously suffering from mal union nail

present, non union of the right hip upper 1/3rd.  After long treatment

claimant  appeared  before  the  Medical  Board,  Dhubri  and  after

observing due formalities Medical  Board,  Dhubri  opined that injuries

sustained by the injured is permanent in nature and accordingly issued

disablement certificate showing 65% permanent disablement.
Claimant side further stated in his claim petition that on

02-07-2015  his  elder  brother  named  Kurban  Ali  had  lodged  an  FIR

before O/C Gauripur P.S. and O/C Gauripur P.S. had registered a case

vide Gauripur P.S. Case No.564/15 U/s. 279/338 IPC against the driver

of the offending vehicle bearing registration No.AS-17-B/2073 (Bus) and

after  due investigation I/O had submitted Charge Sheet  against  the

driver of the said Bus named Sri Prem Kumar Das i.e. OP No.2.
Claimant side further stated in his claim petition that due

to mal union of nail  and as per advice of Medical expert four times

surgical operations for change the nail and re-fixed new one at Kumar

Hospital and Research Institute at Patna.
Claimant side further stated in his claim petition that at

the time of accident he was 35 years old and he was a carpenter by

profession  and  used  to  earn  Rs.  15,000/-  per  month.   Due  to  the

aforesaid accident claimant became permanently disabled and he lost

his earning 100%.  
 Claimant side further stated in his claim petition that he

had incurred expenditure amounting to Rs. 10,00,000/- on his medical

treatment including transportation charge, attendant charge, nursing

charge but somehow the expenditure vouchers could not be preserved

due to mental tension and anxiety and till  today claimant could not

move without attendant to survive, so one attendant is continuously

nursing him and further huge amount is required for further operation

for removal of nail plate.  Claimant prayed before the Hon’ble Court to

award  compensation  amounting  to  Rs.  25,00,000/-  for  the  injuries

sustained by him including medical expenditure, transportation charge,

pain  and  suffering,  loss  of  earning,  attendant  charge  and  future

prospects, etc.
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On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon OP No.1 owner of the offending vehicle did not turn up hence

this  case  proceeded  ex-parte  against  him.   OP  No.2  driver  of  the

offending vehicle had also received the summon but did not turn up

hence this case proceeded ex-parte against him.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows.
That claim petition is not maintainable in its present form

and manner, that there is no cause of action against the answering OP,

hence claim petition is liable to he dismissed, that this claim petition is

baseless speculative and does not entertainable under law, that the

answering OP does not admit the alleged accident and also denied that

alleged accident was caused due to rash and negligent driving of the

vehicle allegedly insured with answering OP, that accident if any has

been caused due to negligence contributed by the injured himself and

the claim against the National Insurance Company Limited is liable to

be dismissed, that the contents of the para-21 and 22 of the claim

petition are denied and same is false, concocted and manufactured,

hence is required to prove the same, that claimant has deliberately did

not disclose the manner under which alleged accident said to  have

occurred, hence claim is bad for non discloser of material facts and

also liable to be dismissed, that all the material allegations made in the

above claim petition are false and petition is not maintainable either on

facts or on law, that the answering OP seeks protection U/s. 147 and

149 of M.V. Act, that answering OP further submits that as per section

158 (6) of M.V. Act it is the mandatory duty of concerned police station

to  forward  all  the  relevant  documents  from  the  concerned  police

station  within  30  days  from the  date  of  information  but  concerned

police station had failed to forward the document and not comply with

the statutory demand, that the route permit, valid and effective driving

licence, registration certificate, fitness certificate of the vehicle may be

directed  to  the  owner  to  furnish  the  same  otherwise  it  shall  be

presumed that there is statutory violation of policy condition, hence
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answering OP prayed crave to be hold that answering OP is not liable

to  pay  any  compensation  to  the  claimant.   OP  prayed  before  the

Hon’ble Court to dismiss the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues.
1. Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17-B/2073 (Bus)

and claimant  had  sustained injuries  due  to  the said

accident?
2. Whether the offending vehicle was duly insured with

M/s. National Insurance Company Limited at the time

of accident?
3. What shall be the just and proper compensation and

by whom payable?
4. Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1  Sadagar  Ali  Ansary  claimant  in  his  evidence  on

affidavit had stated that he is the claimant as well as injured in this

case and he has filed this claim petition for getting compensation for

the injuries sustained by him resulting in permanent disablement in a

motor vehicular accident which occurred on 27-06-2015.  He further

stated in his evidence on affidavit that on 27-06-2015 at about 9:00

A.M. while he was standing near Durga Mondir, Gauripur Town on NH-

31  to  go  to  Dhubri  at  the  same  time  one  Canter  Bus  bearing

registration  No.AS-17-B/2073  which  was  proceeding  towards  Dhubri

from Bilasipara side and driver of the said vehicle driven the same in a

very high speed with rash and negligent manner hit and dashed him

from back side another Tempo which was standing nearby the place of

occurrence resulting which he sustained serious injury, bone fracture of
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both legs of which he became 65% permanent disablement as opined

by the Medical Board, Dhubri.

He  further  stated  in  his  claim  petition  that  after  the

accident local people along with police from Gauripur P.S. rushed to the

place of occurrence and brought him to Dhubri Civil Hospital but due to

seriousness  doctor  of  Dhubri  Civil  Hospital  referred  him  to  GMCH,

Guwahati for better treatment but the guardian as well as well wishers

and  attendant  brought  him  to  Patna  and  admitted  at  Maa  Tara

Medicare Hospital, Patna and injured was in the said hospital from 28-

06-2015 to 24-07-2015 in the ICU Unit of the hospital and during this

period three numbers of surgical operation was done.  First on 28-06-

2015 closed I/L Nail (10X32 mm) for ……. side, second time on 30-06-

2015 hole locking plate for right side and third time on 17-07-2015

surgical grafting both side ….. flap.  

He further stated in his evidence on affidavit that he is

continuously suffering from mal union nail present, non union of the

right upper 1/3rd.   After long treatment he appeared before Medical

Board, Dhubri and after observing all formalities Medical Board opined

that  injuries  sustained  by  him  is  permanent  disablement  and

percentage of disablement is 65% and accordingly issued disablement

certificate. 

He further stated in his evidence on affidavit that on 02-

07-2015 his elder brother named Korban Ali had lodged an FIR before

O/C Gauripur  P.S.  and O/C Gauripur  P.S.  had registered a  case vide

Gauripur P.S. Case No.564/15 U/s. 279/338 IPC against the driver of the

offending  vehicle  vide  No.AS-17-B/2073  (Bus)  and  after  due

investigation I/O had submitted Charge Sheet against the driver of the

said bus namely Sri Prem Kr. Das.  

 He further stated in his evidence on affidavit that due to

mal union nail as per advice of medical expert he has to be operated

four times for change nail and re-fixed new one at Kumar Hospital and

Research Institute at Patna i.e. first time on 28-06-2015 closed I/L nail
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(10x32 mm), second time on 30-06-2015 whole locking plate of right

side and third time on 17-07-2015 surgical grafting both side .... flap

and fourth time on 22-07-2016 removed the earlier plate and re-fixed

new plate.  He further stated in his evidence on affidavit that doctor

advised that further more surgical operation will require to remove the

plate.   But  as  he  was  continuously  suffering  from  mal  union  nail

present, non union of the right hip upper 1/3rd as such Medical Board,

Dhubri after observing formalities opined 65% permanent disablement.

CW-1 further stated in his evidence on affidavit that at the

time  of  accident  he  was  35  years  old  and  he  was  a  carpenter  by

profession and his monthly income was Rs. 15,000/- but due to said

accident he became permanently disabled and could not do any work

so he has suffered loss of earning capacity fully i.e. 100%.  

CW-1 further stated in his evidence on affidavit that he

had incurred  expenditure  amounting  to  Rs.  10,00,000/-  for  his  long

medical treatment including transportation charge, attendant charge,

nursing  charge  and  some  of  the  expense  vouchers  could  not  be

preserved due to mental tension and anxiety.  Moreover, till  date he

could  not  move  without  attendant  to  survive  and  one  attendant  is

continuously  nursing  him  and  furthermore  huge  amount  will  be

required for operation for removal of nail.

He  further  stated  in  his  evidence  on  affidavit  that  the

offending  vehicle  bearing  registration  No.AS-17-B/2073  (Bus)  was

insured with National Insurance Company Limited and insurance policy

is  also  valid  up  to  11-03-2016  covering  the  date  of  the  accident.

Claimant  prayed  before  the  Hon’ble  Court  to  award  compensation

amounting  to  Rs.  25,00,000/-  for  the  injuries  sustained  by  him

including pain and sufferings, transportation charge, attendant charge,

future treatment.  Claimant side had exhibited following documents.

Ext-1 is the Form No.54 Report, ext-2 is the certified copy of FIR, ext-3

& 3(1) is the certified copy of Ejahar, ext-4 & 4(1) is the certified copy

of Charge Sheet, ext-5 is the certified copy of Seizure List, ext-6 is the
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certified copy of MVI Report, ext-7 is the certified copy of Injury Report,

ext-8 is the Discharge Certificate of Dhubri Civil Hospital, ext-9 is the

Discharge Summary of Maa Tara Medicare Hospital, Patna, ext-10 is the

Injury  Report  of  Maa  Tara  Medicare  Hospital,  Patna,  ext-11  is

prescription for 4th Surgical  Operation at Kumar Hospital & Research

Institute,  Patna,  ext-12  to  12(5)  are  the  prescriptions  of  North  East

Orthopaedic  &  Trauma  Hospital,  Patna,  ext-13  to  13(2)  are  the

prescriptions for 4th Surgical Operation of Kumar Hospital & Research

Institute, Patna, ext-14 to 14(3) are the Pathology Report, ext-15 is the

Identity Card for person with Disability (PIO), ext-16 is the Opinion of

the  Medical  Board,  ext-17  to  17(11)  are  the  Money  Receipts  and

Advance Slips, ext-18 to 125 are the Cash Memos,  Bills and Money

Receipts,  transportation  charge  and  miscellaneous  expenditure

amounting grand total of Rs. 2,33,000/- + Rs. 4,60,900/- totalling to Rs.

6,60,993/-.

The aforesaid claimant had submitted additional evidence

of  affidavit.   In  the  said  additional  evidence  on  affidavit  he  had

mentioned that earlier on 14-09-2017 he had submitted the deposition

in chief with his relevant documents.  On 11-10-2017 again he visited

Kumar Hospital and Research Institute, Patna for his regular check up

after due diagnosis operated case of compound fracture of Tibia and

Fibula with infection so the treating doctor advised him for another i.e.

5th times  surgical  operation  and  accordingly  he  was  taken  again

admitted in the said hospital on 13-10-2017 for 5th time operation done

for interlocking nail removed of left leg screw removed of right leg.  So,

he  had  incurred  more  expenditure,  so  he  had  submitted  additional

documents and cash memos for the 5th time operation done by him.

Ext-127 to 132 are the bills of 5th time Surgical Operation amounting to

Rs. 35,000/- and accordingly grand total expenditure incurred by him

comes to Rs. 35,000/- + Rs. 6,60,993/- = Rs. 6,95,993/- till today.  He

further stated that doctor advised that further more surgical operation

will required in future.
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Learned  counsel  on  behalf  of  Insurance  Company  had

cross examined the said witness and in his cross examination he had

stated that at the time of incident he was standing near the Bus stand

at Gauripur and at that time he had noticed one Auto Rickshaw had

been  parked  near  the  Bus  Stand.   He  further  stated  in  his  cross

examination that alleged offending Bus was on his way from Bilasipara

to Dhubri and he was standing facing the National Highway.  He further

stated in his cross examination that there is foot path on the road and

height of the said foot path is 2 to 3 feet above the road.  He  further

stated in his cross examination that the alleged offending vehicle was

first struck the three wheeler that had been parked in front of him and

then him.  

 He further stated in his cross examination that he did not

implead auto rickshaw as party in this case.  He denied in his cross

examination that at the time of accident he was standing in the middle

of the road resulting the said accident.  It is not a fact that bus was

driven at a reasonable speed at the time of accident.  He further stated

in his cross examination that he has no knowledge about speed limit of

driving of the bus required to adhere while driving the said vehicle.  He

further  stated  in  his  cross  examination  that  he  had  no  knowledge

whether police had seized the three wheeler involved in the accident.

He further stated in his cross examination that his elder brother Korban

Ali had lodged an FIR in respect of the aforesaid accident.  After the

accident  he  became  unconscious.   He  further  stated  in  his  cross

examination that he cannot able to say who had brought him to Dhubri

Civil Hospital and Dhubri Civil Hospital Authority referred him to GMCH,

Guwahati for better treatment.  He denied in his cross examination that

GMCH,  Guwahati  is  a  Govt.  Hospital  and  to  get  enhanced

compensation  in  this  case  he  went  to  a  private  hospital  and  OP

insurance  company is  not  liable  to  pay  compensation  in  respect  of

private hospital bills.  He further stated in his cross examination that on

the date admitted at Civil Hospital, Dhubri he was referred to GMCH,

Guwahati for better treatment.
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He  further  stated  in  his  cross  examination  that  having

respect of treatment at Patna he did not return back to Dhubri Civil

Hospital for further treatment.  After returning back from Patna he did

not receive any treatment at Dhubri  Civil  Hospital and his complete

treatment  was  done  at  Patna.   He  further  stated  in  his  cross

examination that he had produced disability certificate issued by Joint

Director of Health Services, Dhubri.  

 Ext-15 and 16 are the certificates.  These certificates have

been issued for injuries sustained in a road traffic accident.  Disability

certificate was issued by the Medical Board on 17-05-2016.  He denied

in his cross examination that disability assessed by the Medical Board

with  regard to the injuries  sustained by him had not  been properly

assessed.  He denied in his cross examination that disability that has

been assessed by the Medical Board is not due to injuries sustained by

him in the accident.  He denied in his cross examination that disability

that has been assessed is not due to the injuries sustained by him in

the  accident.   He  denied  in  his  cross  examination  that  disability

certificate and disability identity card are not admissible in evidence.

He  denied  in  his  cross  examination  that  disability  certificate  and

disability  identity  card  are  not  admissible  in  evidence  as  these

certificates are issued by Medical  Board, Dhubri  and not by treating

doctor of Patna who had treated him at Patna.

He further stated in his cross examination that he cannot

able to say the name of the doctor who had treated him at Patna.  He

denied in his cross examination that prescriptions issued by the doctor

at Patna are not admissible in evidence in this case.  He denied in his

cross examination that ext-18 to 33 are not admissible in evidence.  It

is not a fact that these documents are manufactured.  He denied in his

cross examination that ext-34 to 37 are not related to this case.  It is

not a fact that paid seal used on those documents had been prepared

by him.  He denied in his cross examination that the expense vouchers

produced in the court relating to his treatment are not true.
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He denied in his cross examination that his age is more

than 45 years now.  He denied in his cross examination that in order to

suppress the actual age he did not produce the HSLC admit card in the

court.   He  further  stated  in  his  cross  examination  that  he  has  not

submitted any income certificate with regard to his income.  It is not a

fact that the claim with regard to his income being Rs. 15,000/- per

month is not true.  He admitted in his cross examination that his name

was not registered at Labour Office to show that he is a carpenter by

profession.   He  denied  in  his  cross  examination  that  he  is  not  a

carpenter by profession.  He denied in his cross examination that he

did  not  went  to  undertake  operation  five  times  after  the  aforesaid

accident.   He  denied  in  his  cross  examination  that  due  to  his

negligence  accident  had  taken  place.   He  denied  in  his  cross

examination  that  since  the  accident  did  not  take  place  due  to

negligence of the bus, he is not entitled to get any compensation from

the insurer of the Bus.  He further stated in his cross examination that

he  is  not  verified  the  driving licence  of  the  driver  of  the offending

vehicle by the competent authority to find out whether driving license

is genuine or not.

CW-2 Sultana Rezia wife of the claimant in her evidence

on affidavit had stated that claimant is her husband and she is well

acquainted  with  the  facts  of  the  case.   She  further  stated  in  her

evidence on affidavit that her injured husband had filed this case for

getting  compensation  for  the  injuries  sustained  by  him  resulting

permanent disablement in a motor vehicular accident on 27-06-2015 at

about 9:00 A.M. while her husband was standing and waiting at Durga

Mondir Bus Stand at Gauripur Town on NH-31 to go to Dhubri at that

time one Canter Bus bearing registration No.AS-17-B/2073 which was

proceeding towards Dhubri from Bilasipara side, the driver of the said

offending vehicle driven the same in a very high speed with rash and

negligent manner hit her husband from back side with another Tempo

which was standing near the place of occurrence resulting which her

husband sustained serious injuries, compound fracture of both legs and
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consequence  of  which  her  husband  became  65%  permanent

disablement opined by the Medical Board, Dhubri.

She further stated in her evidence on affidavit that after

the accident local people along with police personal from Gauripur P.S.

rushed to the place of occurrence and brought the injured to Dhubri

Civil Hospital and Dhubri Civil Hospital Authority referred the injured to

GMCH,  Guwahati  for  better  treatment  but  the  guardian  as  well  as

attendants including herself  brought  the injured to Patna and taken

admission at Maa Tara Medicare Hospital, Patna and he was treated in

the said hospital  as an indoor patient from 28-06-2015 to 29-07-2015

in ICU unit and during this period three no’s of surgical operation done,

first  time  on  28-06-2015  closed  I/L  Nail  (10X32  mm)  for  ......side,

second time on 30-06-2015 hole locking plate for right side and third

time on 17-07-2017 surgical grafting both side ... flap.  Although third

operation was done but injured was continuously suffering from mal

union of nail present, non-union of the right hip upper 1/3 rd.  After long

treatment injured appeared before the Medical Board, Dhubri and after

observing  due  formalities  Medical  Board,  Dhubri  opined  65%

permanent disablement and accordingly issued disablement certificate

thereof.  

She further stated in her evidence on affidavit that on 02-

07-2015 elder brother of the injured named Korban Ali had lodged an

FIR before O/C Gauripur P.S.  and O/C Gauripur P.S. had registered a

case vide Gauripur P.S. Case No.564/05 U/s. 279/338 IPC against the

driver of the offending vehicle vide registration No.AS-17-B/2073 (Bus)

and after due investigation I/O had submitted Charge Sheet against the

driver of the Bus named Prem Kumar Das i.e. OP No.2.

She further stated in her evidence on affidavit that due to

mal  union  of  nail  and  as  per  advice  of  medical  expert  he  had  to

undertake four times surgical  operations to change the nail  and re-

fixed new one at Kumar Hospital and Research Institute, Patna i.e. first

time on 28-06-2015 closed I/L Nail  (10x32 mm) for ..... side, second
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time on 30-06-2015 hole locking plate for right side, third time on 17-

07-2015 surgical grafting both sides .... flap and fourth time on 22-07-

2016 removal of earlier plate and re-fixed new plate.  Moreover, the

doctor advised for further surgical operation to remove plate.

She further stated in her evidence on affidavit that her

injured husband was aged about 35 years at the time of accident and

by profession he was a carpenter  i.e.  skilled labour and earned Rs.

15,000/- per month.  Due to said accident and his consequence thereof

became  permanent  disablement  so  he  cannot  able  to  return  his

profession i.e. carpenter so he lost his earning capacity i.e. 100%.

She further stated in her evidence on affidavit that injured

was the sole earning member of the family on those income the whole

family  including  three  no’s  of  minor  son  and  widowed  mother

dependent  upon  his  income.   But  after  the  said  accident  injured

became permanently disabled and he could not able to do anything

and fully  abstained from his  profession as carpenter.   Moreover,  he

could not able to move alone and one attendant always is required as a

result  continuously spending the time for his nursing purpose.   She

further  stated  in  her  evidence  on  affidavit  that  her  husband  had

suffered both financially and mentally due to the said accident.  She

prayed before the Hon’ble Court to award compensation amounting to

Rs. 25,00,000/- for the injuries sustained by her husband in a motor

vehicular accident.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that on the date of the alleged accident she was at her father’s

house.   She  admitted  in  her  cross  examination  that  she  had  not

witnessed the accident.  She further stated in her cross examination

that whatever she stated in her evidence on affidavit is hearsay.  She

denied  in  her  cross  examination  that  her  claim in  her  evidence  on

affidavit regarding her husband suffering 65% permanent disability due

to the injuries is not true.  She also denied in her cross examination
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that whatever she had stated in her evidence on affidavit is not true.

She further stated in her cross examination that she had two sons,

elder son is 14 years and youngest is 10 years.  She denied in her cross

examination that her claim regarding monthly income of her husband

was Rs. 15,000/- is not correct.  She denied in her cross examination

that  her  husband  was  not  required  to  go  to  Patna  for  medical

treatment.  She denied in her cross examination that her husband is

not entitled to get any amount of compensation as claimed by her.

CW-3 Dr Rabindra Sarma in his examination in chief had

stated that he has been deputed by Joint Director of Health Services,

Dhubri to depose in this case.  He further stated in his examination in

chief  that  as  per  summon received  from the  court  he  brought  two

registers today regarding injured Sadagar Ali.  

On 25-04-2017 he was the member of the Medical Board,

Dhubri  under  the  Chairmanship  of  Joint  Director  of  Health  Services,

Dhubri Dr Nil Madhab Das and on that day he examined Sadagar Ali,

S/O: Amzad Ali of village Jhagrarpar Part-IV, P.O: Khalilpur, Dhubri had

examined the patient.  He found it is an old case of compound fracture

of both the legs.  He further stated in his examination in chief that he

was operated earlier.  His left shows mal union nail is present on the

right side, non-union of the right leg upper 1/3rd and his disablement

assessed at 65%.  Ext-127 (PIO) is the register of Medical Board for

disabled persons with effect from 14-02-2017.  In the aforesaid Medical

Board excluding chairman there are four other members including him.

Ext-128 (PIO) consisting of name of the members who are present in

the aforesaid Medical  Board.  Members of the Medical  Board are Dr

Rupam Sarma,  Dr  T.  Rahman,  Dr  R.  Islam.   Ext-128(1)  (PIO)  is  the

relevant entry.  65% disablement is covering both legs and same is

permanent in nature.

Learned  counsel  on  behalf  of  insurance  company  had

cross  examined the said  witness.   In  his  cross  examination he  had

stated  that  he  does  not  know  whether  the  person  was  treated
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previously.   He  further  stated  in  his  cross  examination  that  after

examination on the aforesaid  day before his  appearance in Medical

Board he has not examined him later.  He further stated in his cross

examination that non-union may be improved by special Orthopaedic

expert.   In  the aforesaid  Medical  Board none of  the members were

Orthopaedic surgeon.  He further stated in his cross examination that

ext-128 he has not mentioned the age of the injury.  To constitute a

Medical Board General Surgeon and Orthopaedic Surgeon is necessary.

In ext-15 and 16 history of the injury sustained by the injured is not

mentioned.  He further stated in his cross examination that any person

who  is  required  to  be  examined  through  Medical  Board  is  to  file

application before the authority concerned.  He further stated in his

cross examination that he has not seen the application submitted by

the person before the authority for examination by the Medical Board.

60% disability is the opinion of the Medical Board.  He denied in his

cross examination that 65% disablement is not exhaustible. 

In this case claimant side had submitted written argument

in this case.  The jist of the written argument submitted by claimant

side are follows. 

That as per the injured named Sadagar Ali his age was 35

years at the time of accident and his profession is carpenter.  On 27-

06-2015 at about 9:00 A.M. while he was standing and waiting at Durga

Mondir Bus Stand, Gauripur of NH-31 to go to Dhubri at the same time

a  Canter  Bus  bearing  registration  No.AS-17-B/2073  which  was

proceeding towards Dhubri from Bilasipara side, driver of the offending

vehicle driven the vehicle in a very high speed with rash and negligent

manner hit / dashed him from back side of another Tempo which was

standing  nearby  the  place  of  occurrence  resulting  which  he  had

sustained  serious  injuries,  compound  fracture  of  both  the  legs

consequence of which claimant became 65% permanently disabled as

opined by the Medical Board, Dhubri marked as ext-16.
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Injured was by profession a carpenter (skilled worker) and

used to earn Rs. 15,000/- per month for his profession but due to the

said accident and consequence he became permanently disabled and

could not perform his normal work as such reducing earning capacity

as because for his professional work he required to travel hither and

thither regularly but due to the aforesaid accident he could not able to

move and as a result his earning capacity has reduced.

Learned counsel on behalf of claimant side further stated

in  his  written  argument  that  brother  of  the  injured  had  lodged  an

ejahar before O/C Gauripur P.S. and O/C Gauripur P.S. had registered a

case vide Gauripur P.S. Case No.279/338 IPC against the driver of the

offending vehicle bearing registration No.AS-17-B/2073 (Bus) and after

due investigation I/O had submitted Charge Sheet therein and as such

injured  /  claimant  had  filed  the  instant  claim  case  for  getting

compensation of Rs. 25,00,000/- only.

Learned counsel on behalf of claimant side further stated

in  the  written  argument  that  though  MAC  cases  is  to  be  tried

summarily  by  the  Tribunal  as  a  Civil  Court,  but  OP  No.3  i.e.  M/s.

National  Insurance  Company  Limited  contended  the  claim  by  filing

written statement taking evasive pleas of denial each and every facts,

as to fact of the accident, as the injury caused by the claimant, as to

the ownership of the offending vehicles, as to the policy coverage, as

to liability to pay compensation, as to the correctness of the claim of

compensation, as to the fitness of the offended vehicle and shifted the

burden of rash and negligent on the claimant.

Learned counsel on behalf of claimant further stated in his

written argument that as per the rule pleadings specific pleas of denial

not being in written statement of the OP only contested the plea of

rash and negligence and shifted the burden of liabilities on the owner.

The rest of all pleas being general and evasive in nature those deemed

to be admitted by the OP.  Further documents are like insurance policy

and other  relevant  documents  of  offending vehicle  being under the
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exclusive  possession  of  the  Ops,  the  burden  of  proof  of  those  the

documents are invalid and do not cover the liability is upon the Ops.

But  Ops  did  not  produce  those  documents  and  not  adduce  any

evidence against the claim of the claimant for non production of those

documents  legal  presumption  goes  against  it  and  in  favour  of  the

claimant / petitioners.  

During  trial  claimant  appeared  before  this  Tribunal  and

adduced evidence himself along with his supporting witnesses namely

Sultana Rajiya & Member of District Medical Board, Dhubri  including

qualified medical practitioner (Doctor) as a PW’s / CW’s 1, 2 and 3 had

duly proved the relevant documents connecting with the accident and

claim such as follows:

Ext-1 is the Form No.54 Report, ext-2 is the certified copy

of First Information Report, ext-3 & 3(1) is the certified copy of Ejahar,

ext-4 & 4(1) is the certified copy of Charge Sheet, ext-5 is the certified

copy of Seizure List, ext-6 is the certified copy of M.V.I. Report, ext-7 is

the certified copy of Injury Report, ext-8 is the Discharge / Referred Slip

of Civil Hospital, Dhubri, ext-9 is the Discharge Summary of Maa Tara

Medicare  Hospital,  Patna,  ext-10  is  the  Injury  Report  of  Maa  Tara

Medicare  Hospital,  Patna,  ext-11  is  the  Prescription  for  4th Surgical

Operation, ext-12 series are prescriptions, ext-13 to 13(2) are Surgical

Operation documents of Kumar Hospital  & Research Institute, Patna,

ext-14 (series) are the Pathological Reports, ext-15 is the Identity Card

of  person,  ext-16 is  the Opinion of  the Medical  Board i.e.  Disability

Certificate (PIO), ext-126 is the bundle of X-Ray Reports, ext-127 is the

prescription  for  5th Surgical  Operation,  ext-128  is  the  Discharge

Summary of 5th Surgical Operation, ext-129 and 130 is the Diagnostic

Report of 5th Surgical Operation, ext-131 is the X-Ray plates, ext-17 to

17(11),  18 to 125 and 132 are Cash Memos,  Bills  and Vouchers of

grand total expenses amounting to Rs. 6,95,933/-.

Claimant side further stated in his written argument that

accident took place due to high speed, rash and negligent driving by
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the  driver  of  the  offending  vehicle  bearing  registration  No.AS-17-

B/2073 and the injured sustained multiple fractures cum severe injury

and till date five numbers of surgical operations were done as a result

of  which he became 65% permanent disablement as opined by the

Medical  Board,  Dhubri  and  accordingly  a  police  case  has  been

registered by the O/C Gauripur P.S. vide Gauripur P.S. Case No.564/15

U/s.  279/338 IPC against the driver of the offending vehicle bearing

registration No.AS-17-B/2073 (Bus) namely Prem Kumar Das.

The  injured  was  aged  about  35  years  at  the  time  of

accident and the injured was by profession a carpenter and earned Rs.

15,000/-  per  month.   For  performing  his  profession  he  need  full

strength of his body particularly leg is most essential part moreover for

searching his livelihood he has to travel hither and thither frequently

but after the said accident and became permanently disabled he could

not do the same and also could not earn as earlier.

Learned counsel on behalf of claimant further stated in his

written argument that as per Section 168 of M.V. Act the Claim Tribunal

shall  hold  an  inquiry  into  the  claim and may make such  an  award

determining the award of compensation which appeared to be just and

specifying.   The  guiding  principle  of  determination  of  amount  of

compensation is specified in Section 163-A of M.V. Act, as indicate in

the 2nd Schedule – the guiding principle of 2nd Schedule is available in

serial No.5 (b) U/s. 163-A as “injuries deemed to result in permanent

partial disablement and percentage of loss of earning capacity shall be

as per Schedule-I.  Under Workmen’s Compensation Act, 1923 as per

the opinion of qualified medical practitioners.’

In  the  instant  case  Medical  Board,  Dhubri  including

qualified medical practitioners after due observation opined that the

injured is suffering of ‘compound fracture of the both bones of the both

legs operation done earlier left leg shows mal union nail present non

union  of  the  right  hip  upper  1/3rd and  became  65%  permanent
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disablement as opined by the Medical Board, Dhubri.’  But practically

the injured lost his earning capacity fully.

With regard to the loss of earning capacity claimant side

had cited a citation of Hon’ble Supreme Court as published in TAC 2014

(4) 663 SC, Basappa v. T. Ramesh & Another.  “Where claimant suffered

permanent  disability  as  a  result  of  injuries,  the  assessment  of

compensation under the head of loss of future earning would depend

upon the effect  and impact  of  such permanent  disability  on his/her

earning capacity”.  Now the instant injured petitioner on the impact

and  effect  of  job  i.e.  carpenter  and  became  65%  permanent

disablement in a very early age of only 35 years so he lost his earning

capacity fully i.e. 100%.

Although  claimant  side  has  not  submitted  any  income

certificate but same is to be assessed as per Government of Assam

Notification  under  Minimum wages  Act  with  effect  from January  03,

2016.

As  per  revised  Minimum  Wages  Act  skilled  worker  is

entitled to get daily Rs. 350/- and monthly salary is Rs. 11,500/-, semi

skilled  worker  is  entitled  to  get  Rs.  290/-  daily  and  monthly  salary

comes to Rs. 8,700/- and unskilled worker is entitled to get Rs. 250/-

daily  and  Rs.  7,500/-  per  month.   As  claimant  is  a  carpenter  by

profession so he falls under the category of skilled worker.

Learned counsel  on behalf  of  claimant side had cited a

decision of Hon’ble Supreme Court as reported in 2015 (1) TAC 340,

Smti  Neeta  W/O  Kallappa  Kadalkar  &  Others  etc  (Appellant)  vs.

Divisional Manager, MSRTC, Kolhapur (Respondent).  In the said case

Hon’ble  Supreme  Court  held  that  the  notification  under  Minimum

Wages Act  applied  to  Tribunal  and  High Court  ought  to  have taken

monthly salary both at Rs. 12,000/- per month for skilled worker.

Claimant  side  had  cited  another  decision  of  Hon’ble

Supreme  Court  published  in  2013  (3)  TAC  747  SC,  Rekha  Jain  v.
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National  Insurance  Company  Limited.   In  the  said  case  Hon’ble

Supreme Court  gave some guidelines regarding  pecuniary  damages

and non pecuniary damages.

“Motor  Vehicles  Act,  1988,  Section  168  and  173  –

Quantum  of  Compensation  –  Appeal  for  enhancement  –  Personal

injuries – Grievous injuries sustained by appellant on right side of her

face – Left permanent sears causing disfiguration – Underwent number

of  surgeries  –  Treatment in  different  hospitals  and nursing homes –

Medical  Board assessed permanent disability to the extent of 30% -

Tribunal awarded compensation of Rs. 23,51,726/-, both under heads of

pecuniary and non-pecuniary damages – Appellant and Insurer both

challenged award of Tribunal – Appeal of Insurer allowed by High Court

reducing compensation to Rs. 14,00,000/- - Whether decision of High

Court calls for interference ? – Held – (Yes) – High Court gravely erred

both on facts and law – Assumption by High Court factually not correct

– There are large number of medical bills and vouchers produced by

appellant – Absence of rebuttal evidence Tribunal rightly awarded Rs.

17,51,726/- under head of medical expenses – High Court arbitrarily

and unreasonably without assigning any cogent and valid interfered

with  award  –  Finding  and  reasons  recorded  by  High  Court  wholly

erroneous in law and contrary to facts pleaded and proved on record –

Finding of High court not only erroneous but also suffers from error in

law – Appellant was a good actrees, model and acted in many films,

albums,  T.V.  serials,  etc.  –  Evidence  not  challenged  –  Functional

disability taken as 100% - Probable income of appellant taken as Rs.

5,00,000/- for purpose of computation of her future loss of earning –

50% of  annual  income taken  for  assessing  loss  of  future  income –

Multiplier of 17 applied – Amount of Rs. 42,50,000/- awarded in place of

Rs. 2,00,000/- awarded by Tribunal – Tribunal awarded Rs. 2,00,000/-

for loss of amenities, pleasure of life and her inability to attend social

functions  and  same  enhanced  to  Rs.  10,00,000/-  -  Amount  of  Rs.

1,00,000/-  awarded  towards  pain  and  suffering  enhanced  to  Rs.

9,00,000/-  -  Award  of  Rs.  17,15,726/-  awarded  towards  medical
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expenses  based  on  legal  evidence  affirmed  –  Total  compensation

enhanced upto Rs. 79,66,000/-.”

“Broadly  speaking  while  fixing  an  amount  of

compensation payable to a victim on an accident, the damages have to

be assessed separately as pecuniary damages and special damages.

Pecuniary damages are those which the victim has actually incurred

and which is capable of being calculated in terms of money; whereas

non-pecuniary  damages  are  those  which  are  incapable  of  being

assessed  by  arithmetical  calculations.   In  order  to  appreciate  two

concepts pecuniary damages may include expenses incurred by the

claimant.”

“medical  attendance;  (ii)  loss of earning profit upto the

date of trial; (iii) other material loss.  So far non-pecuniary damages

are concerned, they may include; (i) damages for mental and physical

shock, pain suffering, already suffered or likely to be suffered in future;

(ii) damages to compensate for the loss of amenities of life which may

include a variety of matters, i.e. on account of injury the claimant may

not be able to walk, run or sit; (iii) damages for the loss of expectation

of  life,  i.e.  on account  of  injury the normal  longevity  of  the person

concerned  is  shortened;  (iv)  inconvenience,  hardship,  discomfort,

disappointment, frustration and mental stress in life.”

I have perused the evidence adduced by the claimant side

minutely.  Claimant side had submitted series of documents like Form

No.54  Report  vide  ext-1.   As  per  Form No.54  Report  the  offending

vehicle was a bus bearing registration No.AS-17-B/2073 and name of

the driver is Prem Kumar Das and driving license of the driver is valid

upto 24-08-2017 covering the date of the accident.  In the Form No.54

it  is  mentioned  that  offending  vehicle  was  insured  with  National

Insurance Company Limited and insurance policy is valid up to 11-03-

2016 and as accident took place on 27-06-2015 so insurance policy is

valid covering the date of the accident.  So, insurance policy is also

valid covering the date of the accident.
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Claimant  side  had also  submitted  Charge  Sheet  in  this

case vide ext-4.   As per  ext-4  police  after  proper  investigation had

submitted Charge Sheet against  the driver of  the offending vehicle.

So, insurer of the offending bus bearing registration No.AS-17-B/2073 is

liable to pay the compensation to the claimant.  

 Claimant side in his claim petition had mentioned that at

the time of accident age of the claimant i.e. injured was 38 years but to

prove his actual age claimant side has not submitted any authentic age

proof document like birth certificate, voter identity card, ration card,

etc to prove the age of the injured at the time of accident.  Although

claimant had mentioned in his claim petition and also in his evidence

on affidavit  that  at  the  time of  accident  his  age  was  38 years  but

counsel of the insurance company although examined the witness at

length but did not put any question even that age of the injured was

not 38 years but more than that.  So, as there is no rebuttal evidence

adduced by the OP insurance company that age of the claimant is not

38 years at the time of accident.  So, I accept the age given by the

claim in his claim petition is correct.  So, as per the decision of Hon’ble

Supreme Court  in  Civil  Appeal  No.3483 of  2008 decided by Hon’ble

Supreme Court on 15th April, 2009, Smt. Sarla Verma & Others v. Delhi

Transport  Corporation  &  Others.   As  per  the  aforesaid  decision

multiplier 15 will be applicable in this case as claimant / injured was 38

years at the time of accident.  

Learned  counsel  on  behalf  of  claimant  had  cited  a

decision of Hon’ble Supreme Court decided in Civil Appeal No.8981 of

2010  decided  on  18th October,  2010,  Raj  Kumar  v.  Ajoy  Kumar  &

Another.   In  the  said  citation  Hon’ble  Supreme  Court  gave  some

guidelines  how  to  calculate  compensation  if  injured  sustained

permanent disability.  

6. Disability  refers  to  any  restriction  or  lack  of  ability  to

perform an activity  in  the manner  considered  normal  for  a  human-

being.  Permanent disability refers to the residuary incapacity or loss of
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use of some part of the body, found existing at the end of the period of

treatment  and  recuperation,  after  achieving  the  maximum  bodily

improvement or recovery which is likely to remain for the remainder

life of the injured.  Temporary disability refers to the incapacity or loss

of use of some part of the body on account of the injury, which will

cease to exist at the end of the period of treatment and recuperation.

Permanent disability can be either partial or total.  Partial permanent

disability refers to a person’s inability to perform all  the duties and

bodily functions that he could perform before the accident, though he

is able to perform some of them and is still able to engage in some

gainful activity.  Total permanent disability refers to a person’s inability

to perform any avocation or employment related activities as a result

of the accident.  The permanent disabilities that may arise from motor

accidents injuries, are of a much wider range when compared to the

physical  disabilities  which  are  enumerated  in  the  Persons  with

Disabilities  (Equal  Opportunities,  Protection  of  Rights  and  Full

Participation) Act, 1995 (‘Disabilities Act’ for short).  But if any of the

disabilities enumerated in Section 2 (i) of the Disabilities Act are the

result of injuries sustained in a motor accident, they can be permanent

disabilities for the purpose of claiming compensation.

7. The percentage of permanent disability is  expressed by

the Doctors with reference to the whole body, or more often than not,

with  reference  to  the  particular  limb.   When  a  disability  certificate

states that the injured has suffered permanent disability to an extent of

45% of  the  left  lower  limb,  it  is  not  the  same  as  45% permanent

disability with reference to the whole body.  The extent of disability of a

limb (or part of the body) expressed in terms of a percentage of the

total  functions of that limb, obviously cannot be assumed to be the

extent  of  disability  of  the  whole  body.   If  there  is  60% permanent

disability of the right hand and 80% permanent disability of left leg, it

does not mean that the extent of permanent disability with reference

to the whole body is 140% (that is 80% plus 60%).  If different parts of

the body have suffered different percentages of disabilities, the sum
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total  thereof  expressed  in  terms  of  the  permanent  disability  with

reference to the whole body, cannot obviously exceed 100%.

8. Where the claimant  suffers a permanent disability as a

result of injuries, the assessment of compensation under the head of

loss of future earnings, would depend upon the effect and impact of

such permanent disability on his earning capacity.  The Tribunal should

not mechanically apply the percentage of permanent disability as the

percentage of economic loss or loss of earning capacity.  In most of the

cases, the percentage of economic loss, that is, percentage of loss of

earning capacity, arising from a permanent disability will be different

from the percentage of permanent disability.  Some Tribunals wrongly

assume that in all cases, a particular extent (percentage) of permanent

disability would result in a corresponding loss of earning capacity, and

consequently, if the evidence produced show 45% as the permanent

disability, will hold that there is 45% loss of future earning capacity.  In

most of the cases, equating the extent (percentage) of loss of earning

capacity to the extent (percentage) of permanent disability will result

in award of either too low or too high a compensation.  What requires

to  be  assessed  by  the  Tribunal  is  the  effect  of  the  permanently

disability on the earning capacity of the injured; and after assessing

the loss of earning capacity in terms of a percentage of the income, it

has to be quantified in terms of money, to arrive at the future loss of

earnings  (by  applying  the  standard  multiplier  method  used  to

determine loss of dependency).  We may however note that in some

cases, on appreciation of evidence and assessment, the Tribunal may

find  that  percentage  of  loss  of  earning  capacity  as  a  result  of  the

permanent disability, is approximately the same as the percentage of

permanent disability in which case, of course, the Tribunal will adopt

the  said  percentage  for  determination  of  compensation  (see  for

example, the decisions of this Court in Arvind Kumar Mishra V. New

India Assurance Co. Ltd. MANU/SC//0777/2010 : 2010 (10) SCALE 298

and Yadava Kumar V. D.M., National Insurance Co. Ltd. 2010 (8) SCALE

567.
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9. Therefore, the Tribunal has to first decide whether there is

any  permanent  disability  and  if  so  the  extent  of  such  permanent

disability.  This means that the tribunal should consider and decide with

reference to the evidence: (i) Whether the disablement is permanent or

temporary;  (ii)  if  the  disablement  is  permanent,  whether  it  is

permanent total disablement or permanent partial disablement, (iii) if

the disablement percentage is expressed with reference to any specific

limb, then the effect of such disablement of the limb on the functioning

of  the entire  body,  that  is  the permanent  disability suffered by the

person.  If the Tribunal concludes that there is no permanent disability

then there is no question of proceeding further and determining the

loss of future earning capacity.  But if the Tribunal concludes that there

is permanent disability then it will proceed to ascertain its extent.  After

the Tribunal ascertains the actual extent of permanent disability of the

claimant based on the medical evidence, it has to determine whether

such  permanent  disability  has  effected  or  will  effect  his  earning

capacity.

10. Ascertainment of the effect of the permanent disability on

the actual earning capacity involves three steps.  The Tribunal has to

first ascertain what activities the claimant could carry on in spite of the

permanent  disability  and  what  he  could  not  do  as  a  result  of  the

permanent  ability  (this  is  also  relevant  for  awarding  compensation

under the head of loss of  amenities of life).   The second step is to

ascertain  his  avocation,  profession  and  nature  of  work  before  the

accident, as also his age.  The third step is to find out whether (i) the

claimant is totally disabled from earning any kind of livelihood, or (ii)

whether in spite of the permanent disability, the claimant could still

effectively carry on the activities and functions, which he was earlier

carrying  on,  or  (iii)  whether  he  was  prevented  or  restricted  from

discharging his  previous activities and functions,  but could carry  on

some  other  or  lesser  scale  of  activities  and  functions  so  that  he

continues to earn or can continue to earn his livelihood.  For example,

if the left hand of a claimant is amputated, the permanent physical or
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functional disablement may be assessed around 60%.  If the claimant

was a driver or a carpenter, the actual loss of earning capacity may

virtually  be  hundred  percent,  if  he  is  neither  able  to  drive  or  do

carpentry.   On  the  other  hand,  if  the  claimant  was  a  clerk  in

government service, the loss of his left hand may not result in loss of

employment  and he  may  still  be  continued as  a  clerk  as  he  could

perform his clerical  functions;  and in that event the loss of  earning

capacity will not be 100% as in the case of a driver or carpenter, nor

60% which is the actual physical disability, but far less.  In fact, there

may not be any need to award any compensation under the head of

‘loss  of  future  earnings’,  if  the  claimant  continues  in  government

service, though he may be awarded compensation under the head of

loss of amenities as a consequence of losing his hand.  Sometimes the

injured  claimant  may  be  continued  in  service,  but  may  not  found

suitable for discharging the duties attached to the post or job which he

was earlier holding, on account of his disability, and may therefore be

shifted to some other suitable but lesser post with lesser emoluments,

in which case there should be a limited awardunder the head of loss of

future earning capacity, taking note of the reduced earning capacity.  It

may be noted that when compensation is awarded by treating the loss

of future earning capacity as 100% (or even anything more than 50%),

the need to award compensation separately under the head of loss of

amenities or loss of expectation of life may disappear and as a result,

only a token or nominal amount may have to be awarded under the

head of loss of amenities or loss of expectation of life, as otherwise

there may be a duplication in the award of compensation.  Be that as it

may.”

In the instant case claimant side had exhibited ext-16 i.e.

Disability Certificate issued by Joint Director of Health Services cum

Chairman of the District Medical Board, Dhubri.  As per ext-16 claimant

named Sadagar Ali Ansary had sustained permanent disability to the

extent of 65% and same was proved by CW-3 i.e. CW-3 Dr Rabindra

Sarma, one of the Members of the Medical Board, Dhubri.
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Claimant in his claim petition as well as in his evidence on

affidavit  had mentioned that  he was a carpenter  by profession and

used to earn Rs. 15,000/- per month and due to the aforesaid accident

he had lost his earning capacity to the extent of 100%.

Regarding  income  and  profession  of  the  claimant,

claimant side had not submitted any documents to prove that he was a

skilled worker (Carpenter) before the accident and his monthly income

was Rs. 15,000/-.  So, I assess the income of the claimant / injured at

Rs. 7,500/- per month as unskilled worker as per Minimum Wages Act,

Government of Assam with effect from January 01, 2016.  Accordingly

annual  income  of  the  claimant  comes  to  Rs.  7,500/-  X  12  =  Rs.

90,000/-.

Though the claimant in his claim petition as well as in his

evidence had mentioned that he had lost his earning capacity due to

the  accident  to  the  extent  of  100% but  I  assess  his  loss  of  future

economic disability to the extent of 60% as claimant will able to do

some carpentry works where movement of legs is not required.

So,  claimant  is  entitled to  get  compensation under  the

head of loss of future income as follow:

1. Annual income before the accident is    =  Rs.

90,000/-
2. Loss of future earning capacity 60% P.A  = Rs. 54,000/-

  (60%  of  Rs.

90,000)
3. Multiplier with reference to age     = 15
4. Loss  of  future  earnings  (54,000/-  X  15)     =  Rs.

8,10,000/- 

 I have gone through the medical bills, vouchers and cash

memos submitted by the claimant and found nothing is objectionable.

So, claimant is entitled to get Rs. 6,95,900/- under the head of medical

expenses.  Further, Claimant is also entitled to get Rs. 25,000/- under

the  head  of  future  treatment  as  claimant  will  have  to  undergo

operation for removal of nail affixed in his leg.
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Thus, in total, claimant is entitled to get Rs. 8,10,000/- +

Rs. 6,95,900/- + Rs. 25,000/- = Rs. 15,30,000/- as compensation. 

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

15,30,000/-  (Rupees  Fifteen  Lakhs  Thirty  Thousand)  only  to  the

claimant payable by OP No.3, M/s. National Insurance Company Limited

through an account payee cheque.  An interest at the rate of 8% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 14-03-2016.

     Given under my hand and seal of this court this 11th day of Feb,

2019

Member, MACT, Dhubri.      Member,  MACT,

Dhubri.

APPENDIX 

     MAC No.89/2016
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Claimant’s witness : CW-1 Sadagar Ali Ansary

  CW-2 Sultana Rajiya

  CW-3 Dr Rabindra Sarma

 Exhibits 

Ext-1 Form No.54 Report

Ext-2 Certified copy of FIR

Ext-3 & 3(1) Certified copy of Ejahar

Ext-4 & 4(1) Certified copy of Charge Sheet

Ext-5 Certified copy of Seizure List

Ext-6 Certified copy of MVI Report

Ext-7 Certified copy of Injury Report

Ext-8 & 9 Discharge Slips

Ext-10 Injury Report

Ext-11 Prescription of 4th Surgical Operation

Ext-12 to 12(5) Prescriptions

Ext-13 to 13(2) Prescriptions of 4th Surgical Operation

Ext-14 to 14(3) Pathological Reports

Ext-15 Identity Card

Ext-16 Disability Certificate

Ext-17 to 17(16) Money Receipts

Ext-18 to 125 Vouchers, Cash Memos & Bills

Ext-126 X-Ray Plates

Ext-127 Prescription for 5th Surgical Operation

Ext-128 Discharge Summary

Ext-129 & 130 Diagnosis Reports

Ext-131 X-Ray Plates

Ext-132 Bill of 5th Surgical Operation

   Member: MACT: Dhubri. 


