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HEADING OF JUDGEMENT IN SESSIONS CASES: 
DISTRICT: DHUBRI. 

 
IN THE COURT OF SESSIONS JUDGE: DHUBRI. 

 

SESS. CASE NO: 78/2018 

UNDER SECTIONS:  468 IPC READ WITH SECTION 14–A (b) OF 

FOREIGNERS ACT 

 

                                          STATE OF ASSAM 

                                                     VS. 

ASHRAFUL ISLAM 

 

                    PRESENT:-  DIPAK THAKURIA,    

                                         SESSIONS JUDGE,  

                                         DHUBRI. 

                                                                                     

                  APPEARANCES:-  

                                B. BASUMATARY, PUBLIC PROSECUTOR FOR THE STATE.             

                                E. AHMED, LEGAL AID COUNSEL FOR THE DEFENCE. 

             

                   DATE(S) OF EVIDENCE :- 21-04-2018, 05-05-2018, 

       07-09-2018, 12-11-2018. 

  DATE OF ARGUMENT :- 02-01-2019. 

  DATE OF JUDGMENT :- 05-01-2019. 

 
J  U  D  G  E  M  E  N  T 

 

1. This Session case arises out of G. R. Case No. 355/2017 under section 468 IPC read 

with 14 A (b) of Foreigners Act committed by learned Judicial Magistrate 1st Class, 

Hatsingimari against accused Ashraful Islam for allegedly forging Indian Electoral 

Photo Identity Card and entering into India from Bangladesh without any valid 

documents.  

 

2. The facts of the case, in brief, as revealed from the ejahar, are as follows: that on 

17-04-2017 at about 5.50 p.m. the accused was apprehended by the complainant 

Sanjit Kumar, a BSF constable posted at Boreralga under Sukhchar police station 
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while the accused was crossing Indo-Bangla international border. While he was 

searched a duplicate Indian Electoral Voter Identity Card was recovered from him. 

The complainant handed over the accused to the Officer-in-charge of Sukhchar 

Police Station and also filed a written ejahar. 

  

3. After receiving the ejahar O. C. Sukhchar P. S. registered a case as Sukhchar P. S. 

Case No.46/2017 under section 420 IPC read with section 14 of Foreigners Act.  

 

4. The investigating officer started investigation, arrested the accused and produced 

him in the Court, recorded the statements of the witnesses u/s 161 Cr. P. C. After 

completing the investigation I. O. submitted charge sheet against the accused to 

prosecute him under section 468 IPC read with 14-A (b) of Foreigners Act.  

 
5. Learned Judicial Magistrate 1st Class, Hatsingimari after furnishing the copies 

committed the case to this Court as the same was exclusively triable by the Court of 

Session. 

 
6. As accused was in judicial custody and he was not represented by advocate; so, 

advocate Ejaj Ahmed was engaged as legal-aid-counsel to defend him.  

 

7. After perusal the case record and the case diary and hearing learned counsels of the 

parties formal charge under section 468 IPC read with section 14-A (b) of Foreigners 

Act was framed against the accused person. Charge so framed was read over and 

explained to the accused which he had pleaded not guilty and claimed to be tried.  

 
8. Prosecution examined five witnesses including Investigating Officers and closed the 

evidence.  

 
9. After completion of the prosecution evidence, the statement of the accused was 

recorded u/s 313 Cr. P. C. by putting questions to him from all incriminating 

materials appearing against him on record and thereby giving him an opportunity to 

meet the same. In response to which, the accused admitted that he is a Bangladeshi 

national and entered India without any valid document; but declined to adduce 

evidence in defence. 

 
10. Heard argument advanced by learned counsels appearing for the parties and 

perused the evidence on record. 
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FOLLOWING POINTS HAVE BEEN SET UP FOR DETERMINATION: 

 

Whether the accused person is a citizen of Bangladesh and entered into India 

without any valid documents and on 17-04-2017 at about 05.50 p.m. he was 

apprehended by a BSF personnel on duty at Border Post at Boreralga under 

Sukhchar police station and thereby he is liable to be punished under section 

14-A (b) of the Foreigners Act? 

 

Whether the accused forged an Indian Electoral Voter Identity Card intending 

that it would be used for the purpose of cheating and thereby he is liable to 

be punished under section 468 IPC? 

  

DISCUSSIONS ON THE POINTS FOR DETERMINATION AND THE DECISION 

ARRIVED THEREON WITH REASONS: 

 
11. In order to ascertain the aforesaid points, let us discuss the relevant features of the 

prosecution evidence on record keeping in view the ingredients of substantive law, 

procedural law and law of evidence. 

 

12. To substantiate the charge framed against the accused person the prosecution has 

examined five witnesses. Among them P.W. 1 Sanjit Kumar is the complainant, P. W. 

2 Aziar Rahman and P. W. 3 Aminur are independent witnesses. P. W. 4 Paominlal 

Doungle and P. W. 5 Chandan Deka are the investigating officers. 

 

13. The accused has admitted that he is a Bangladeshi national; but declined to adduce 

evidence in defence.  

 
14. On perusal the oral testimonies of the prosecution witnesses it appears that Sanjit 

Kumar (P. W. 1) who on 17-04-2017 was working as BSF Constable and he was 

posted at Boreralga under Sukhchar police station. On that day he was on duty at 

border post. Around 5.50 p.m. the accused was coming from Bangladesh in a boat. 

He was apprehended and on search found one suspected duplicate Indian Electoral 

Voter I Card. He seized the same and also seized his mobile handset with sim, 

charger, one Samsung Bluetooth head phone and nine one hundred and one ten 

rupees Indian denomination. Thereafter the accused and the seized articles were 
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handed over to Sukhchar police station. He has exhibited the ejahar filed by him as 

Ext. 1 with his signature as Ext. 1 (1). In cross-examination he has denied the 

suggestion of defence that the accused was not apprehended while he was crossing 

Bangladesh border. He has admitted that the seizure list was not prepared by him 

and on the day of recording his evidence seized articles were not in the Court.  

 

15. The prosecution examined two independent witnesses. P. W. 2 Aziar Rahman and P. 

W. 3 Aminur. Both of them have no knowledge about the subject matter of the case.  

 
16. The investigating officer Paominlal Doungle (P. W. 4) has deposed that on 18-04-

2017 he was working as Officer-in-charge of Sukhchar police station. On that day 

BSF constable Sanjit Kumar lodged a written ejahar that he apprehended accused 

Ashraful Islam in Indo Bangla border inside India. The accused is a Bangladeshi 

citizen and he entered into India without any valid document. A duplicate Electoral 

Voter I Card was recovered from him. He registered a case and took responsibility to 

investigate the case.  The accused confessed before him that he is a Bangladeshi 

national. Accused was arrested by him and forwarded to the Court. In the meantime 

he was transferred and handed over the case diary to his successor Chandan Deka. 

In cross-examination he has deposed that the complainant handed over the accused 

at Kharuabanda police outpost and also filed the ejahar in that outpost. He had not 

met the complainant and his statement was not recorded by him. He did not enquire 

whether accused entered into India as described in the ejahar or not. Chandan Deka 

(P. W. 5) is another investigating officer. His evidence shows that after receiving the 

case diary he simply submitted charge sheet against the accused under section 468 

IPC read with section 14 A (b) of Foreigners Act. Ext. 2 is the charge sheet and Ext. 

2(1) is his signature. He seized nothing. In cross-examination he has admitted that 

he collected no document regarding the citizenship of the accused.  

 
17. The accused in his examination recorded under section 313 Cr. P. C. has admitted 

that he is a Bangladeshi national and entered into India mistakenly and was 

apprehended by BSF personnel. 

 
18. Though the prosecution has examined five witnesses; but two independent witnesses 

have not supported the case of the prosecution. The fate of the case of the 

prosecution is based on the credibility of the complainant and two investigating 

officers and the statement of the accused recorded under section 313 Cr. P. C.  
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19. The complainant (P. W.1) is a BSF Constable on duty. He has no enmity with the 

accused. On the day of the incident the complainant was on duty at his border post 

and then he noticed that the accused was coming from Bangladesh side and entered 

into India. Being a vigilant jawan of BSF he apprehended the accused. The 

complainant handed over the accused to Assam Police. The Officer-in-charge of 

Sukhchar police station in his deposition has stated that the accused confessed 

before him that he (the accused) is a Bangladeshi national and entered into India 

without any valid document. The accused in the Court admitted the same while he 

was examined under section 313 Cr. P. C. Section 9 of the Foreigners Act shifts the 

burden upon the person to establish that he is not a foreigner as alleged. But in the 

case in hand the accused admitted that he is not an Indian; but a Bangladeshi 

national. 

 
20. From the evidence on record it is clear that the accused is a Bangladeshi national 

and entered into India without any valid documents and as such he has violated the 

provision of Foreigners Act. 

 

21. Another charge against the accused is that he forged Indian Electoral Voter Identity 

Card. The complainant (P. W. 1) in his deposition has stated that while he 

apprehended the accused he recovered a suspected duplicate Indian Electoral Voter 

Identity Card and seized the same with some other articles. But the prosecution has 

failed to establish that the accused forged any document. From the case record it 

appears that a seizure list was prepared; but the investigating officer has not put his 

signature thereon. The prosecution has not exhibited the seizure list during trial in 

the Court. The seizure witnesses have not been examined and the seized articles 

have also not been produced in the Court. From the evidence of the complainant (P. 

W. 1) it transpires that he recovered suspected duplicate Indian Electoral Voter 

Identity Card and other articles. In cross-examination he has deposed that he had 

not prepared the seizure list. The investigating officer (P. W. 4) in his cross-

examination has deposed that he had not met the complainant. So, question arises 

who prepared the seizure list which is tagged with the charge sheet.  

 

22. To establish the charge under section 468 IPC the prosecution has to show that the 

accused forged certain document, here, an Indian Electoral Voter Identity Card and 

used the same for the purpose of cheating. The prosecution has failed to produce 
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the suspected Indian Electoral Voter Identity Card allegedly recovered from the 

possession of the accused. It is not known whether the suspected Indian Electoral 

Voter Identity Card was sent to forensic laboratory to examine whether it is genuine 

or not. It is also not known whether the investigating officer obtained any report 

from the Election Commission to know the genuineness of the alleged recovered 

Indian Electoral Voter Identity Card or not. 

 
23. After careful perusal the evidence on record there no iota of doubt that the 

prosecution has failed to establish the charge framed against the accused person 

under section 468 IPC. 

 
24. In view of the above discussion and observation it is safely concluded that the 

prosecution is able to establish that the accused entered into India without any valid 

documents required for such entry and thereby the accused violated the provision of 

Foreigners Act, 1946. Hence it is held that the prosecution is able to establish the 

charge against the accused under section 14-A (b) of the Foreigners Act beyond all 

reasonable doubts and thereby it is held that the above mentioned accused is guilty 

under said section and he is convicted accordingly under said section.  

 

25. On the other hand the prosecution has failed to establish the charge against the 

accused under section 468 IPC and hence he is acquitted of the charge framed under 

section 468 IPC.  

 
26. The accused/convict entered into India by violating India’s law. Considering the 

nature of the case and conduct of the accused I find no reason to give benefit of the 

provisions of Probation of Offenders Act to him. 

 
27. Heard accused/convict on quantum of sentence and his statement is recorded in 

separate sheet of paper which are tagged with case record.  

 

28. Heard learned counsels of the parties on quantum of sentence.     

 
29. Learned public prosecutor has submitted that the accused being a citizen of a foreign 

country entered into India and his motive was not known and has prayed to impose 

maximum punishment against the accused/convict prescribed by law.  

 
30. On the other hand, learned legal aid counsel has submitted that the accused is a 

young boy just 27 years old. The accused by mistake entered into India and he has 
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no knowledge of law of India and he voluntarily confessed the same in the Court 

while his statement was recorded under section 313 Cr. P. C. So, has prayed to 

impose possible minimum punishment to him.   

 
31. Prescribed punishment under section 14-A (b) of the Foreigners Act is imprisonment 

for a term which shall not be less than two years, but may extend to eight years and 

shall also liable to pay fine which shall not be less than ten thousand rupees but may 

extend to fifty thousand rupees.  

 

32. From the evidence on record it appears that the accused entered into India illegally; 

but he confessed the same before I. O. and also on the Court while he was 

examined under section 313 Cr. P. C.  

 

33. Considering all the aspects discussed above, it is decided to impose minimum 

sentence prescribed in the law to the accused/convict which I think will meet the 

ends of justice.  

 
ORDER 

 
34. The prosecution is able to establish the charge against the accused Ashraful Islam 

under section 14-A (b) of the Foreigners Act beyond all reasonable doubts and 

thereby it is held that the accused is guilty of entering into India without valid 

documents and he is convicted under section 14-A (b) of the Foreigners Act.  

 

35. The accused /convict is sentenced to go rigorous imprisonment for two years and 

also pay fine of Rs. 10,000/ (rupees ten thousand) in default rigorous imprisonment 

for another two months under said section. 

 

36. The period underwent during investigation and trial shall be set off as per law.  

 
37. The accused is acquitted of the charge framed under section 468 IPC. 

 
38. As accused/convict is not a citizen of India; so, the Superintendent of Dhubri District 

Jail is directed to take up the matter with administration and take necessary step for 

his deportation to his nation after serving out the sentence imposed upon him. After 

completion of sentence and till his deportation the administration is at liberty to keep 

him in a designated detention camp.      
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39. As the accused has not claimed the seized articles; so, let the seized Indian 

currencies be confiscated to the Government of India. Destroy other seized articles 

after expiry of appeal or revision period.  

 
40. Furnish a free copy of the judgment and order to the accused person/convict as per 

provision of law forthwith.  

 

41. Furnish another copy of judgment and order to the District Magistrate, Dhubri for 

information and necessary action, if any, from his side.  

 
42. Return the case record of G. R. Case No 355/2017 to the committal Court with a 

copy of this judgment and order. 

 
43. Given under my hand and seal of this Court this the, 05th day of January 2019 

 

 

        (D. Thakuria)  

        Sessions Judge, Dhubri. 
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IN THE COURT OF SESSIONS JUDGE: DHUBRI 

 

SESS. CASE NO: 78/2018 

UNDER SECTION: 468 IPC READ WITH SECTION 14-A (b) OF FOREIGNERS 

ACT 

 

                                          STATE OF ASSAM 

                                                     VS. 

                                         ASHRAFUL ISLAM 

 

A  P  P  E  N  D  I  X 

 

A. Prosecution exhibits:  

Ext.  1      : Ejahar.  

Ext.  2  : Charge sheet. 

 

B.  Defence Exhibits  :  Nil.  

 

C.  Exhibits produced by the Court witness: Nil. 

 

          D. Prosecution   Witnesses: 

    P. W. 1:   Sanjit Kumar, 

    P. W.2 :   Aziar Rahman, 

    P. W.3 :   Aminur, 

    P. W.4 :   Paominlal Doungle & 

    P. W.5 :   Chandan Deka.  

 

            E. Defence Witness: Nil.  

 

            F. Court Witness:     Nil.  

             

        (D. Thakuria )  

        Sess. Judge, Dhubri.  


