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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.15/2015

Parties:-

Merina Begum 
W/O: Shajahan Ali
Ward No.2, Gauripur
P.O. & P.S: Gauripur
Dist: Dhubri, Assam

..Claimant

Vs.

1.The New India Assurance Company Limited

Divisional Officer, Bongaigaon

P.O., P.S. & Dist: Bongaigaon, Assam

(Insurer of the Maruti vehicle No.AS-17-A/5967)

2.Mofizur Rahman Joddar
S/O: Hazi M.R. Joddar
Ward No.4, Gauripur
P.O. & P.S: Gauripur
Dist: Dhubri, Assam
(Owner cum Driver of the Maruti vehicle No.AS-17-A/5967)

3.The Oriental Insurance Company Limited
Dhubri Branch, GTB Road, Dhubri
P.O., P.S. & Dist: Dhubri, Assam
(Insurer of the Motor Cycle No.AS-17-E/2093)

4.Shajahan Ali
S/O: Samsul Hoque
Ward No.2, Gauripur
P.O. & P.S: Gauripur
Dist: Dhubri, Assam
(Owner of the Motor Cycle No.AS-17-E/2093) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Osman Gani Sk, Advocate for the claimant

Sri B.N. Agarwal, Advocate for OP No.1

Sri M. Hoque, Advocate for OP No.2

Sri S.K. Das, Advocate for OP No.3

None appeared for OP No.4

Date of argument:  31-12-2018

Date of judgment:  28-01-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 11-10-2014 at GTB Road near Falimari Ghat

under Dhubri P.S. at about 5:00 P.M.
Claimant’s case in brief  is that on 11-10-2014 at about

5:00 P.M. while son of  the claimant named Omar Faruk Ahmed was

proceeding from Dhubri  to Gauripur through GTB Road by riding his

motor cycle No.AS-17-E/2093 and when the aforesaid vehicle reached

at Falimari Ghat located at GTB Road at that time one vehicle bearing

registration  No.AS-17-A/5967  (Maruti)  proceeding  from  opposite

direction i.e. Gauripur towards Dhubri with rash and negligent manner

suddenly hit the motor cycle and as a result motorcyclist fell on the

ground.  Due to the aforesaid accident motorcyclist named Omar Faruk

Ahmed had sustained multiple injuries and died on the spot and in the

said accident pillion rider of the motor cycle also died. 
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After  the  aforesaid  accident  P.M.  examination  of  the

deceased  was  conducted  at  Dhubri  Civil  Hospital.   Deceased  left

behind his parents along with one minor sister as dependents.
In  respect  of  the  aforesaid  accident  a  police  case  was

registered  vide  Dhubri  P.S.  Case  No.1329/14  U/s.  279/304-A  IPC.

Claimant  prayed  before  the  Hon’ble  Court  to  award  compensation

amounting to Rs. 14,00,000/- along with 9% interest from the date of

institution of this case till realisation.  
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to opposite parties.  On receipt of

summon issued from this court OP No.1 insurer of the Maruti Car had

appeared through his counsel and filed written statement.  The main

contentions  of  the  written  statement  submitted  by  OP  No.1  are  as

follows.
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim is liable to be dismissed, that claim petition

is barred by principle of estoppels, waiver and acquiescence, hence it

is liable to be dismissed, that this petition is baseless, speculative and

does not entertain able under law, that answering OP does not admit

the alleged accident and also denies that alleged accident was caused

due to rash and negligent driving of the vehicle allegedly insured with

answering OP, that accident, if any, has been caused due to negligence

contributed by the victim, hence claim against New India Assurance

Company Limited is liable to be dismissed, that contents of para-22 of

the claim petition is denied by the answering OP, that all the material

allegation  made  in  the  claim  petition  are  false  and  petition  is  not

maintainable  either  on  facts  or  in  law  and  also  under  the  given

circumstances, that the driver of the vehicle allegedly insured with OP

insurance company are not holding valid and effective driving license

at the time of accident and further was not qualified for obtaining such

driving license and not satisfied the requirements of the Rule-3 of the

Central Motor Vehicles Rule, 1999, that driver did not possess valid and

effective driving license at the time of accident and also committed

breach of terms and conditions of the policy, that the answering OP
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seeks protection U/s.  147,  149 of  the M.V.  act,  that  as per  Section

134(c) of M.V. Act, it is the mandatory duty of the insured/heirs herein

to furnish the particulars of policy, date, time and place of accident,

particulars of deceased and the name of the driver and particulars of

the driving license but in the instant case insured had failed to comply

with any of the provisions which is mandatory to be required to furnish

the  insurer  immediately  after  the  accident,  medical  certificate,  P.M.

Report and other papers relating to the alleged injury causing death

may  be  directed  to  the  claimant  side  to  produce  the  statement

forwarded  in  para-11,  12  and  13  of  the  claim  petition  to  be

substantiated, that the route permit, valid and effective driving license,

registration  documents,  fitness  certificate  of  the  vehicle  may  be

directed to produce by the owner and otherwise it shall be presumed

there is statutory violation of the insurance policy.  OP prayed before

the Hon’ble Court to dismiss the claim petition with cost.
OP No.2 owner of the Maruti Car had submitted written

statement through his counsel.  The main contentions of the written

statement submitted by OP No.2 are as follows.
That  this  case  is  not  maintainable  in  law  against  the

answering OP, that save and except which are specifically admitted the

answering OP No.1 do not admit each and every para of the petition,

that the alleged accident occurred due to rash and negligent driving of

the driver Sri Abhijit Sutradhar of motor cycle No.AS-17-E/2093 and not

due  to  rash  and  negligent  of  OP  No.2,  that  at  the  time of  alleged

accident vehicle was duly insured with New India Assurance Company

Limited and insurance policy is also valid covering the date of accident

and  as  accident  took  place  within  the  validity  of  insurance,  so  OP

insurance company is liable to pay compensation, if any, awarded in

favour of the claimant, that at the time of alleged accident owner cum

driver of the Centro Car No.AS-17-A/3697 and driver was driving the

aforesaid vehicle with valid driving license, that the time of accident

vehicle was duly permitted and necessary vehicular documents like,

route permit,  fitness certificate and permit  was issued by the ASTC

Authority,  that at the time of alleged accident the vehicle was duly

registered vide registration No.AS-17-A/5697, that answering OP has no
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liability to pay any compensation to the claimant as extra premium was

given  to  cover  wider  liability  by  insurance  company,  if  any

compensation  is  payable  said  insurance  company  i.e.  New  India

Assurance  Company  Limited  is  liable  to  pay  compensation  to  the

claimant.  OP prayed before the Hon’ble Court to exonerate him on

liability to pay any compensation to the claimant.
OP No.3 insurer of the motor cycle No.AS-17-E/2093 had

appeared and submitted written statement through his counsel.  The

main contentions of the written statement submitted by OP No.3 are as

follows.
That all the material allegations made in the claim petition

is  false,  that  petition  is  not  maintainable  either  on  facts  or  in  law

against the answering OP, hence petition is liable to be dismissed, that

so far as the statement made in para-3 is concerned as regarding age

of  the  deceased,  answering  OP denies  the  same and claimant  had

failed  to  produce  certificate  of  age,  voter  list,  birth  certificate,  etc

before  this  Tribunal  to  substantiate  her  claim,  that  so  far  as  the

statement made in para-4, 5, 6, 7, 8 and 9 of the claim petition are

concerned the answering OP denies the same, that claimant should

produce  all  documentary  evidence  such  as  address  proof,  income

proof, etc in support of her claim otherwise answering OP denies the

same, that so far as statement made in para-10 of the claim petition

OP like  to  state  that  claimant  has  to  prove  that  her  husband  was

driving  the  vehicle  and  have  to  submit  valid  driving  license  of

deceased at the time of accident, that accident took place due to high

speed, rash and negligent driving of the driver of the Centro Car No.AS-

17-A/5697 insured  with  OP No.2  i.e.  New India  Assurance  Company

Limited and same clearly mentioned in claim petition vide para-22 and

thus driver of the said Centro Car No.AS-17-A/5697 contributed cent

percent to the cause of accident, so OP insurance company is not liable

to pay any compensation.  Moreover, OP Oriental Insurance Company

Limited likes to state that  owner of  the vehicle is  not a third party

against  the policy  and so case is  not  maintainable  against  Oriental

Insurance Company Limited, that the person driving the vehicle has no

relation in force as on the date of the accident to drive the vehicle.  OP
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insurance company seeks protection U/s. 147 and 149 of M.V. Act, that

claim  petition  is  bad  for  non-joinder  and  mis-joinder  of  necessary

parties and also that court has no jurisdiction to entertain the case in

its present form.  OP prayed before the Hon’ble Court to hold that they

are not liable to pay any compensation to the claimant and exonerate

them of liability to pay any compensation to the claimant side.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-17-A/5967

(Maruti  Car)  and  AS-17-E/2093  (Motor  Cycle)  and

claimant son died due to said accident?
2 Whether the offending vehicle was insured with M/s.

New India Assurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In the aforesaid case claimant side had examined three

witnesses.  OP insurance company did not adduce any evidence.

Heard arguments on behalf of both sides.  OP No.3 had

submitted written argument with a copy to other sides.

Evidence led by claimant side are briefly discussed.

CW-1 Merina Begum claimant in her evidence on affidavit

had stated that she had filed this claim case on account of death of her

son  named  Omar  Faruk  Ahmed  in  a  motor  vehicular  accident.

Evidence led by claimant side are briefly discussed.  That on 11-10-

2014 at about 5:00 P.M. while her son named Omar Faruk Ahmed was

proceeding  from Dhubri  to  Gauripur  through  GTB  Road  by  riding  a
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motor cycle No.AS-17-E/2093 and when the aforesaid vehicle reached

at Falimari Ghat located at GTB Road at that time one vehicle bearing

registration  No.AS-17-A/5967  (Maruti)  proceeding  from  opposite

direction i.e. Gauripur towards Dhubri with rash and negligent manner

suddenly hit the motorcyclist and as a result of the said accident her

son named Omar Faruk Ahmed had sustained multiple injuries and died

on the spot.  She further stated in her evidence on affidavit that in the

said accident pillion rider of the motor cycle also died. 
P.M.  examination  of  the  deceased  was  conducted  at

Dhubri Civil Hospital.  She further stated in her evidence on affidavit

that  in  respect  of  the  aforesaid  accident  her  brother  in  law named

Safikul Islam had lodged an FIR before O/C Dhubri P.S. and accordingly

O/C Dhubri P.S. had registered a case vide Dhubri P.S. Case No.1329/14

U/s. 279/304-A IPC.  
 She further stated in her evidence on affidavit that she

had spent Rs. 40,000/-  for carrying dead body, burial  expenses and

religious formalities.   She further stated in her evidence on affidavit

that at the time of accident her deceased son was 18 years old and a

bachelor and he was a businessman by profession and used to help his

father  in  Ayurbedic  business  thereby used to  earn Rs.  10,000/-  per

month.   Deceased  was  the  only  earning  member  of  their  family.

Deceased left behind her along with one minor sister named Sajeda

Yesmin as dependents.
Due to untimely death of her son herself and her minor

daughter are facing acute financial crisis.   She further stated in her

evidence on affidavit that at the time of accident the vehicle No.AS-17-

A/5967 was duly insured with OP No.1 New India Assurance Company

Limited and insurance policy  is  valid  covering the date of  accident.

Claimant  side  had  exhibited  following  documents  through  her

evidence.  Ext-1 is the certified copy of FIR, ext-2 is the certified copy

of Form No.54 Report, ext-3 is the certified copy of P.M. Report, ext-4 is

the copy of death certificate, ext-5 is the Challan used when dead body

sent for P.M. examination.
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She further stated in her evidence on affidavit that she

claimed compensation amounting to Rs. 15,00,000/- along with interest

from the date of institution of this case till realisation.
Learned counsel on behalf of Oriental Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  her  cross

examination she had stated that her son named Omar Faruk Ahmed

had  died  in  the  said  accident.   She  further  stated  in  her  cross

examination that her son was riding a motor cycle.  The motor cycle

belong to  his  father,  Shajahan Ali.   She further  stated in  her  cross

examination that she had impleaded Shajahan Ali  as OP No.4.   She

further stated in her cross examination that Omar Faruk Ahmed was on

his way from Dhubri to Gauripur and she heard that at Falimari Ghat on

GTB  Road  one  Maruti  Car  came  from  the  opposite  direction  from

Gauripur side towards Dhubri hit the motor cycle and as a result of the

said accident her son died on the spot.  FIR had been lodged 10 days

after the accident.  
 She further stated in her cross examination that her son

had been dragged after he had fallen down from the motor cycle for

some distance and accident had taken place due to rash and negligent

manner  the  driver  of  the  offending  Maruti  Car  was  driving  at  the

relevant point of time.  She further stated in her cross examination that

in ext-2 i.e. Form No.54 the name of the offending vehicle is mentioned

as Centro Car and it is shown insured with National Insurance Company

Limited.  She further stated in her cross examination that she heard

that accident had taken place due to rash and negligent driving of the

driver of the Maruti Car.  She further stated in her cross examination

that her deceased son was a bachelor at the time of his death and at

the time of his death her son was 18 years old.  She denied that her

son was 16 years old at the time of accident.  She further stated in her

cross examination that she had not filed voter identity card, ration card

and birth certificate of her son in the court.  She denied in her cross

examination that her son had no income.  She further stated in her

cross examination that a case was registered against the driver of the

Centro  Car.   She  denied  in  her  cross  examination  that  she  is  not

entitled to get any compensation from insurance company as her son
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was not the third party of company and company had no liability to

indemnify the insured.
Learned  counsel  on  behalf  of  New  India  Assurance

Company Limited had cross examined the said witness and in her cross

examination  she  had  stated  that  her  brother  in  law  named Rafiqul

Islam was at his home at the time of alleged occurrence.  She further

stated in her cross examination that her brother in law also did not

witness the accident.  She further stated in her cross examination that

she had not submitted MVI  Report  in  respect  of  the accident.   She

further stated in her cross examination that  her son was riding the

motor  cycle  at  the relevant  time of  accident and it  was a head on

collision between two wheeler her son was riding and the maruti car

that was coming from the opposite direction.
She further stated in her cross examination that her son

was a student of Higher Secondary.  She further admitted in her cross

examination that she had not filed the Admit Car of HSLC examination

of her son in the court.  She further stated in her cross examination

that she had not filed birth certificate of her deceased son in the court.

She further admitted in her cross examination that her son died on the

spot due to head on collision between the motor cycle he was riding

and the maruti car.  She further stated in her cross examination that

I/O of the connected police case would able to give light as to whose

negligence  the  accident  had  taken  place.   She  denied  in  her  cross

examination that accident did not take place due to rash and negligent

driving of the driver of the maruti car.  She further stated in her cross

examination that she did not verify whether driver of the maruti car

had a valid and effective driving license on the date of the alleged

occurrence. 
CW-3  Firdosi  Begum  an  independent  witness  in  her

evidence on affidavit had stated that she knows the claimant and the

deceased who died in a motor  vehicular accident on 11-10-2014 at

5:00 P.M. at GTB Road near Falimari Ghat.  
She further stated in her evidence on affidavit that on 11-

10-2014 at about 5:00 P.M. while she was standing by the side of GTB

Road near Falimari Ghat for waiting a bus at that time one maruti car
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coming from Gauripur towards Dhubri with rash and negligent manner

near Falimari Ghat in the process of overtaking other vehicles hit the

motor cycle which was proceeding from opposite direction and as a

result  accident  occurred.   She  further  stated  in  her  evidence  on

affidavit that in the said accident rider of the motor cycle sustained

grievous injuries and died on the spot and pillion rider of the motor

cycle  also  sustained  injuries  and  after  the  accident  she  along  with

other persons reached the place of occurrence and informed the police

in respect of the aforesaid accident.
Learned  counsel  on  behalf  of  New  India  Assurance

Company Limited had cross examined the said witness and in her cross

examination she had stated that she knows the deceased long time

before his  death.   She further  stated in her cross examination that

deceased was  the  son of  her  cousin  sister  and on  the  date  of  the

alleged occurrence deceased was riding a motor cycle when a maruti

car was coming from opposite direction had head on collision with two

wheeler.  She further stated in her cross examination that due to head

on collision between the motor cycle and the maruti car accident had

occurred.  She further stated in her cross examination that she cannot

able to say exact speed of the maruti car at the time of accident but

due to collision between two vehicles said accident took place.
Learned counsel on behalf of Oriental Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  her  cross

examination she had stated that she had seen maruti car coming from

opposite side in a rash and negligent manner hit the motor cycle.  She

further stated in her cross examination that due to rash and negligent

manner the maruti car was being driven the accident had taken place.

Deceased Omar Faruk Ahmed was not at fault.
In  the  aforesaid  case  OP  insurance  company  did  not

adduce any evidence.  In the aforesaid case learned counsel on behalf

of Oriental Insurance Company Limited i.e. insurer of the motor cycle

had submitted written argument.  The main contentions of the written

argument submitted by OP No.3 are as follows.
That alleged accident took place on 11-10-2014 involving

the vehicle No.AS-17-A/5967 (Maruti Car) and motor cycle No.AS-17-
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E/2093.  As a result of  the accident son of registered owner of the

motor  cycle  named Omar  Faruk Ahmed who was  driving  the motor

cycle died on the spot and the mother of the deceased filed this instant

case for compensation before this Hon’ble Tribunal.  Learned counsel

on behalf of OP No.3 further stated in their written argument that on

11-10-2014 deceased named Omar Faruk Ahmed was proceeding from

Dhubri towards Gauripur through GTB Road by driving the motor cycle

No.AS-17-E/2093 and when the vehicle reached at Falimari Ghat at that

time  one  vehicle  bearing  registration  No.AS-17-A/5967  (Maruti  Car)

proceeding from opposite  direction  with  rash  and negligent  manner

suddenly hit the motor cycle No.AS-17-E/2093 and as a result accident

took place and driver of the motor cycle named Omar Faruk Ahmed

sustained injuries and died on the spot.
Learned counsel on behalf of OP No.3 further stated in the

written  argument  that  mother  of  the  deceased  in  order  to  get

compensation  filed  this  case  by  marking  insurer  M/s.  New  India

Assurance Company Limited as OP No.1 of  vehicle No.AS-17-A/5967

(Maruti Car) and owner cum driver of Maruti Car as OP No.2 and insurer

Oriental Insurance Company Limited of motor cycle No.AS-17-E/2093

as OP No.3 and owner of the motor cycle Shajahan Ali father of the

deceased and husband of the claimant as OP No.4.
Learned counsel  on behalf  of  OP No.3 further stated in

their written argument that the claimant’s husband named Shajahan

Ali  was the registered owner of  the motor cycle No.AS-17-E/2093 in

para-22 of the claim petition stated that offending maruti car No.AS-17-

A/5967 coming in a high speed and rash and negligent manner hit his

motor cycle and as a result her son Omar Faruk Ahmed while he was

driving had sustained injuries and died on the spot.  Learned counsel

on  behalf  of  OP  No.3  further  stated  in  their  written  argument  that

claimant as CW-1 clearly mentioned in her examination in chief vide

para-2 that the vehicle vide registration No.AS-17-A/5967 proceeding

from opposite direction with rash and negligent manner suddenly hit

the motor cycle driven by her son and as a result the accident took

place and her son died on the spot.  Through cross examination by the

counsel  of  the  OP  No.3  it  is  clearly  admitted  that  on  the  date  of
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accident her son was on the way from Dhubri to Gauripur at GTB Road

one Maruti Car coming from opposite direction hit the motor cycle of

her son and as a result her son died on the spot and accident took

place due to rash and negligent driving of the driver of the Maruti Car.  
Learned counsel  on behalf  of  OP No.3 further stated in

their  written  argument  that  in  Form  NO.54  Report  name  of  the

offending  vehicle  is  mentioned  as  Centro  Car  and  not  Maruti  Car

insured  with  New  India  Assurance  Company  Limited  and  also

mentioned that police case was registered against the driver of the

Centro Car.  Further in her cross examination by engaged counsel of

the insurance company she denied the suggestion that accident did

not take place due to rash and negligent driving of the maruti car.  The

said witness also admitted that her brother in law Safiqul Islam had

lodged the FIR before Gauripur P.S. and in the FIR it was mentioned

that driver of the Maruti Car NO.AS-17-A/5967 driving in a high speed

and negligent manner could not control the vehicle and knocked the

motor cycle driven by his nephew and as a result he sustained injuries

and died on the spot.
Claimant  side in order to  prove the case had exhibited

some documents and it is revealed from the FIR that Maruti Car No.AS-

17-A/5967 driven in a rash and negligent manner and in a high speed

hitting the motor cycle driven by Omar Faruk Ahmed and as a result

Omar Faruk Ahmed died on the spot and Dhubri P.S. had registered a

case against the driver of the Maruti Car No.AS-17-A/5967.  In Form

No.54 it is clear that offending vehicle is Maruti Car bearing registration

No.AS-17-A/5967  and insurer  of  the  vehicle  is  New India  Assurance

Company Limited.  So, from the exhibited documents it is clear that

accident took place due to rash and negligent driving by the driver of

the Maruti Car insured with New India Assurance Company Limited and

New  India  Assurance  Company  Limited  is  liable  to  pay  whole

compensation.  
 That  deceased  Omar  Faruk  Ahmed  is  the  son  of  the

registered owner of  the motor  cycle  No.AS-17-E/2093 and deceased

himself driving the said motor cycle and deceased steps into the shoes

of the owner of the motor cycle and deceased cannot be third party
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against the insurance policy of motor cycle No.AS-17-E/2093.  So, wife

of the registered owner of the motor cycle is not entitled to get any

compensation from OP No.3 through this Tribunal under the M.V. Act.

As deceased Omar Faruk Ahmed is a borrower of the motor cycle steps

into the shoes of the owner of  the motor cycle is  not a third party

against  the  policy  of  motor  cycle  No.AS-17-E/2093  and  the  whole

liability to pay compensation belong to owner cum driver of OP No.2

and  insurer  i.e.  New  India  Assurance  Company  Limited  bearing

registration No.AS-17-A/5967 (Maruti Car).
Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that in the aforesaid case claimant side had

examined two witnesses in this case, CW-1 claimant herself and CW-3

named  Firdosi  Begum  who  was  a  cousin  sister  of  the  claimant.

Although all  the witnesses had corroborated each other that on the

date of incident offending vehicle bearing registration No.AS-17-A/5967

(Maruti Car) had dashed the motor cycle bearing registration No.AS-17-

A/2093  which  was  driven  by  the  deceased  himself  at  the  time  of

accident.  As a result of the said accident deceased died at Bongaigaon

Hospital.   In  the aforesaid  case  CW-2 named Shajamal  Sk although

submitted evidence on affidavit but did not appear before this Tribunal

to face cross examination by the counsel of the insurance company,

hence  evidence  of  CW-2  is  expunged.   CW-3  Firdousi  Begum  also

corroborated the evidence of CW-1 that on the date of  the incident

near Falimari Ghat one Maruti Car coming from Gauripur side towards

Dhubri in a rash and negligent manner dashed the motor cycle which

was  driven  by  one  Omar  Faruk  Ahmed and as  a  result  of  the  said

accident  rider  of  the  motor  cycle  named  Omar  Faruk  Ahmed  had

sustained multiple injuries in various parts of his body and ultimately

he died at Bongaigaon Hospital.
Both the witnesses had corroborated each other that on

the date of the accident offending vehicle bearing registration No.AS-

17-A/5967 (Maruti Car) had dashed the motor cycle which was driven

by  the  deceased  named  Omar  Faruk  Ahmed  and  as  a  result  he

sustained  multiple  grievous  injuries  and  ultimately  died  and  pillion

rider of the motor cycle, wife of the deceased also sustained multiple
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injuries.  CW-1 i.e. claimant in her cross examination admitted that her

son named Omar Faruk Ahmed deceased was riding the motor cycle

and said motor cycle belong to his father i.e. Shahjahan Ali i.e. OP No.4

in this case.  As per ext-2 i.e. Form No.54 Report vehicle in question

was insured with New India Assurance Company Limited i.e. OP No.1

and insurance policy  is  valid  with  effect  from 24-09-2014 to 23-09-

2015.  As accident took place on 11-10-2014, so insurance policy of the

maruti car is valid covering the date of the accident.
Learned counsel  on behalf  of  claimant  in  course of  his

argument  had  submitted  that  as  OP No.2  owner  cum driver  of  the

vehicle  No.AS-17-A/5967  is  responsible  for  the  said  accident  as

offending vehicle dashed the motor cycle belong to OP No.4 and as a

result of the said accident son of OP No.4 died.  Learned counsel on

behalf of claimant concluded his argument that entire compensation is

to be paid by the owner, insurer of the offending Maruti Car bearing

registration No.AS-17-A/5967 as aforesaid vehicle is responsible for the

death of the son of the claimant named Omar Faruk Ahmed.
Learned counsel  on  behalf  of  OP No.1  in  course  of  his

argument had submitted that as accident took place due to head on

collision  between  two  vehicles,  whatever  compensation  amount  is

awarded  same  is  to  be  apportioned  between  insurers  of  both  the

vehicles  as  both  the  vehicles  are  equally  responsible  for  the  said

accident.
Learned  counsel  on  behalf  of  OP  No.3  i.e.  Oriental

Insurance Company Limited has submitted written argument and also

cited some decision of  Hon’ble Supreme Court  and also decision of

Calcutta High Court.  Learned counsel on behalf of OP No.3 in course of

his  argument  had  submitted  that  OP  No.3  i.e.  Oriental  Insurance

Company Limited is not liable to pay any compensation to the claimant

as accident took place due to rash and negligent driving of OP No.2, so

insurer of OP No.2 is alone liable to pay compensation to the claimant.  
Learned counsel  on  behalf  of  OP No.3  in  course  of  his

argument  had  submitted  that  claimant  named  Merina  Begum  was

cross examined by the counsel of Oriental Insurance Company Limited

and at the time of cross examination claimant herself admitted that
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deceased was riding a motor cycle belong to his father, so deceased is

a borrower of motor cycle.  So, OP No.3 i.e. insurance company is not a

third party of the said accident.  In support of his submission he had

cited a decision of Hon’ble Supreme Court as published in AIR 2009 SC

Page 1788, New India Assurance Company Limited v. Sadanand Mukhi

& Others.  In the said case Hon’ble Supreme Court had given some

guidelines whether borrower of the motor cycle steps into the shoes of

the  owner  and  whether  insurance  company  is  liable  to  pay

compensation in respect of the aforesaid accident.  In the said citation

Hon’ble Supreme Court had mentioned that:
Insurance policy in respect of motor cycle taken out by its

owner  –  Son  of  insured  while  driving  motor  cycle  meeting  with  an

accident  resulting  in  his  death  –  Insurer  held  not  liable  to  pay

compensation – Deceased does not come within the purview the terms

person within Section 147 – Insured would be liable to cover risk of

third party and not other who would not otherwise – Within the purview

thereof – It is not for court, unless statute is found unconstitutional, to

consider rash and negligent driving thereof – Provisions of M.V. Act read

with proviso of Insurance Act are wholly rational.  
Learned  counsel  on  behalf  of  OP  No.3  had  also  cited

another decision of Hon’ble Calcutta High Court as published in 2014

(3) TAC 104 Kolkata, National Insurance Company Limited (Appellant) v.

Nur Banu & Others (Respondents).  
Motor Vehicles Act, 1988, Section 163 (A), 147, 149 and

173 – Appeal against award – Claim application – Dismissal – Accident

happened due to victim’s own negligence – Victim riding motor cycle

steps into shoes of the owner of the motor cycle – Owner of the motor

cycle did not take personal accident coverage – Eye witnesses justified

that  he  was  unable  to  say  for  whose  fault  accident  happened  –

Claimant’s case is that victim himself was wholly responsible for the

accident  in  which  he  was  killed  –  Award  of  Tribunal  set  aside  –

Application for compensation dismissed.
In the said citation Hon’ble Calcutta High Court had relied

upon a decision of Hon’ble Supreme Court as published in 2009 (3) TAC
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13  SC,  Ningamma  &  Another  v.  United  India  Insurance  Company

Limited.  
In the said citation Hon’ble Supreme Court held that the

victim riding the motor cycle steps in to the shoes of owner thereof and

was killed in the accident for which he himself was responsible.  Owner

of  the  motor  cycle  did  not  take  personal  accident  coverage,  hence

victim death in the accident arising out of use of the motor cycle did

not  create  any  liability  of  the  insurance  company  to  pay  any

compensation.
IN  view  of  the  aforesaid  citations  of  Hon’ble  Supreme

Court  and also citations of  Hon’ble  Calcutta High Court  as  cited by

learned counsel on behalf of OP No.3 I am opinion that deceased was

riding a motor cycle belong to his father.  As deceased was riding a

motor cycle belong to his father hence he steps into the shoes of the

owner of  the motor  cycle.   MACT Court  is  meant  to  cover accident

related to cases of third party and not first party.  As rider of the motor

cycle is not a third party so he is not entitled to get any compensation

from insurer of the motor cycle.  Entire compensation is to be paid by

the  insurer  of  the  Maruti  Car  i.e.  New  India  Assurance  Company

Limited.   Accordingly,  I  hold  that  claimant  is  entitled  to  get

compensation under the aforesaid heads.
As deceased was aged about 18 as per P.M. Report vide

ext-3, so as per decision of Hon’ble Supreme Court in the case of Sarla

Verma & Others (Appellants) v Delhi Transport Corporation Limited &

Others  (Respondents)  decided  by  Hon’ble  Supreme  Court  in  Civil

Appeal No.3483 of 2008 decided on 15th April, 2009, multiplier of 18

will be applicable in this case as deceased falls in between 15 to 20

years.
As  per  claimant  deceased  was  a  businessman  and

monthly income of the deceased was Rs. 10,000/- as he help his father

in Ayurbedic business of his father but claimant side could not submit

any age proof document of the deceased.  So, notional income is to be

applied in the aforesaid case.
Learned  counsel  on  behalf  of  claimant  side  had  cited

some decisions of Hon’ble Supreme Court as well as our High Court,

2018  (2)  TAC  Page  376  Savita  &  Others  (Appellants)  v  Divisional
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Manager  (Respondent).   “Motor  accident  –  Compensation  –

Determination  of  –  Fatal  accident  case  –  Deceased an  agriculturist,

aged about 34 years – Dependent four in numbers – Notional income of

deceased at Rs. 5,000/- p.m. proper – One-fourth deduction towards

personal  expenses  and  adoption  of  multiplier  of  16  also  proper  –

Appellants  also  entitled  to  get  40% of  established  income  towards

future prospects – Entitlement to additional aggregate amount of Rs.

6,00,000/- made out – appeal disposed off.”
In the said case Hon’ble Supreme Court held that accident

occurred due to negligent driving of the bus driver is sustained from

the record and has been so found by two courts below.  Similarly, the

finding regarding the notional  income of  the deceased taken as Rs.

5,000/- per month as also his age on the date of the accident to be

around 34 years and left behind four dependents in his family, is also

unexceptional.   The  only  issue  that  needs  to  be  addressed  in  this

appeal  is  about  the  quantum  of  compensation  determined  by  the

Tribunal.  We find that the Tribunal has rightly applied the deduction

towards  personal  and  living  expenses  to  the  extent  of  1/4th with

multiplier at 16.  Accordingly, the loss of dependency determined by

the  Tribunal,  as  upheld  by  the  High  Court,  to  the  extent  of  Rs.

7,20,000/- needs no interference. 
The  Tribunal,  however,  has  granted  additional  amount

towards loss of love and affection, loss of estate, loss of consortium.  In

view of the recent decision of the Constitution Bench of this Court in

the case of National Insurance Company Limited  v Pranay Sethi, 2017

(4) TAC 673 and connected matters decided on 31st October, 2017, the

appellants would be entitled for an addition of 40% of the established

income of the deceased towards future prospects.  The appellants will

be  also  entitled  to  loss  of  estate,  loss  of  consortium  and  funeral

expense at  Rs.  15,000/-,  Rs.  40,000/-  and Rs.  15,000/-  respectively.

The appellant would also be entitled to an amount towards medical

expenses determined by the Tribunal.
Claimant side had also cited another decision of our High

Court  as published in 2018 (3) TAC 455,  Guwahati,  Esimon Bewa &

Others (Petitioners) v. Oriental Insurance Company Limited & Another
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(Respondents).  Motor Vehicles Act, 1988, Section 166, 168 and 173 –

Quantum of compensation – Appeal for enhancement – Deceased aged

45 years – Claimants : Widow and two sons aged 22 and 20 years –

Tribunal assessed income at Rs. 3,000/- p.m., applied multiplier of 13

and awarded Rs. 3,12,500/- - Evidence of claimant that deceased was a

buffalo card puller and a farmer having 12 bighas of land – Statement

that deceased had income of Rs. 5,000/- p.m. was not controverted in

cross-examination – Income of the deceased fixed at Rs. 5,000/- p.m.

and not Rs. 3,000/- as fixed by Tribunal – Age of the deceased assessed

by  Tribunal  to  be  more  than  45  years  upheld  –  Multiplier  of  13

confirmed – 25% of income of deceased added as future prospects –

Claimants also entitled to Rs. 15,000/- each towards funeral expenses

and loss of estate and Rs. 40,000/- for loss of consortium.
So, in view of the citations of Hon’ble Supreme Court as

well as High Court, I assess the income of the deceased notionally at

Rs. 5,000/- per month and accordingly his annual income comes to Rs.

5,000/- X 12 = Rs. 60,000/-.
Claimant herself admitted in her cross examination that

deceased was a bachelor at the time of his death, so as per decision of

Hon’ble  Supreme  Court  in  the  case  of  Sarla  Verma  &  Others

(Appellants)  v  Delhi  Transport  Corporation  Limited  &  Others

(Respondents)  decided  by  Hon’ble  Supreme  Court  in  Civil  Appeal

No.3483 of 2008 decided on 15th April, 2009.  In the said case Hon’ble

Supreme Court had mentioned in the said judgment that in respect of

the bachelor 50% is to be deducted as personal and living expenses

because it is assumed that a bachelor would tend to spend more on

himself, even otherwise there is possibility of getting married in a short

time in which event contribution to the parents and siblings is likely to

be cut drastically.  
Now,  50%  of  Rs.  60,000/-  is  Rs.  30,000/-  and  after

deducting Rs. 30,000/- from Rs. 60,000/- it comes to Rs. 30,000/-.
Now,  multiplying  Rs.  30,000/-  by  the  appropriate

multiplier 18, it comes to Rs. 30,000/- X 18 = Rs. 5,40,000/-.
Claimant side has also cited another decision of Hon’ble

Supreme  Court  as  published  in  2017  (4)  TAC  673  SC,  National

Insurance  Company  Limited  (Petitioner)  v  Pranay  Sethi  &  Others
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(Respondents).   In the said case Hon’ble Supreme Court gave some

guidelines how to calculate compensation on the conventional heads.

In respect of loss of estate claimant is entitled to get Rs. 15,000/- and

in respect of funeral expenses claimant is entitled to get Rs. 15,000/-.

Regarding  future  prospects,  as  deceased  is  a  self-employed

(Businessman) an addition of 40% of the established income is to be

added as deceased was below 40 years at the time of his death.

Now, 40% of Rs. 5,40,000/- is Rs. 2,16,000/- and adding

Rs. 2,16,000/- to Rs. 5,40,000/- it comes to Rs. 7,56,000/-.

Thus, in total, the claimant is entitled to get Rs. 7,56,000/-

+ Rs. 15,000/- + Rs. 15,000/- = Rs. 7,86,000/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

7,86,000/-  (Rupees  Seven  Lakhs  Eighty  Six  Thousand)  only  to  the

claimant  payable  by  OP  No.1,  M/s.  New  India  Assurance  Company

Limited, insurer of the Maruti Car through an account payee cheque.

An  interest  at  the  rate  of  8%  per  annum  is  allowed  on  the  total

compensation from the date of filing of claim petition i.e. 22-01-2015

till realisation.

    Given under my hand and seal of this court this 28 th day of January,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

     MAC No.15/2015

Claimant’s witness : CW-1 Merina Begum

  CW-3 Firdosi Begum

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Certified copy of Form No.54

Ext-3 Certified copy of P.M. Report

Ext-4 Certified copy of Death Certificate
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Ext-5 Challan used when dead body sent for

P.M

   Member: MACT: Dhubri. 


