
1 

 

                                                                                                                                                                                                                

HEADING OF JUDGEMENT IN SESSIONS CASES: 

DISTRICT: DHUBRI. 

 

IN THE COURT OF SESSIONS JUDGE: DHUBRI. 

 

SESSION CASE NO: 194/2015 

UNDER SECTIONS: 148/149/448/323/436 IPC. 

 

                                            STATE OF ASSAM 

                                                     VS. 

1. ASHAR ALI AHMED, 

2. FAZIZUR RAHMAN, 

3. AZIZUR RAHMEN, 

4. WASHIM AKRAM @ ROSE @ ENTIAZ, 

5. ELIAS ALI AHMED @ MUKUT, 

6. HASHEN ALI,                            

7. APIZUR RAHMAN, 

8. JAHIDUR RAHMAN, 

9. JAHEDUR RAHMAN, 

10. SAHIDUR RAHMAN @ BIRU & 

11. ABDUR RASHID 

 

                    PRESENT:-  DIPAK THAKURIA,  

                                          SESSION JUDGE, DHUBRI.                                                                                     

 

                  APPEARANCES:-  B. BASUMATARY. P. P. FOR THE STATE.                                                    

                                                 G. U. AHMED, ADV. FOR THE DEFENCE. 

       

                  DATE(S) OF EVIDENCE:- 27-06-2016, 24-08-2016, 03-10-2016,  

                                                             05-12-2016, 04-03-2017, 02-05-2017,  

                                                             02-08-2017, 20-09-2017, 17-05-2018. 

                  DATE OF ARGUMENT:-    19-06-2019. 

                  DATE OF JUDGMENT :-    03-07-2019. 

 



2 

 

J  U  D  G  E  M  E  N  T 

 

1. This Session case arises out of G. R. Case No. 795/2013 under sections 

147/148/149/448/323/436/511/34 IPC committed by ld. Sub-Divisional Judicial 

Magistrate, Dhubri against accused Ashar Ali and ten others for alleged commission of 

rioting, arson etc. on 11-08-2013 at about 8 a.m. at village Jhagrarpar Pt. IV under 

Dhubri Police Station.  

 

2. The facts of the case, as revealed from the ejahar, in brief, are as follows:-that on 11-

08-2013 complainant Hussein Ali lodged a written ejahar before the in-charge of B. N. 

College police out post against the above mentioned accused persons with an allegation 

that on that day at about 8 a.m. the accused persons with deadly weapons entered into 

the house of his uncle Sabu Sheikh and had physically assaulted Abdul Rashid, Sabu 

Sheikh, Abu Sheikh and Hunufa Bibi and ultimately set fire in the house of Sabu Sheikh.  

 

3. After receiving the ejahar in-charge of B. N. College police outpost forwarded the same 

to Dhubri police station where a case as Dhubri P. S. Case No. 689/2013 under sections 

147/148/149/448/326/436 IPC was registered.  

 

4. The investigating officer recorded the statements of witnesses under section 161 Cr. P. 

C. Accused Washim Akram was arrested by I. O. and forwarded him to the Court. In due 

course of time he was granted bail. Other accused persons were able to get protection 

of pre-arrest bail. The I. O. arrested them and released them on bail. After investigation, 

the I. O. submitted charge sheet against the accused persons to prosecute them under 

sections 147/148/149/448/323/436/511 IPC. 

 
5. Learned Sub-Divisional Judicial Magistrate (S), Dhubri took the cognizance of the case 

under charge sheeted sections, issued processes to the accused persons and in the 

event of their appearance they were allowed to remain on previous bail. After furnishing 

the copies committed the case to this Court for disposal as the offences were exclusively 

triable by the Court of Session.  

 
6. After perusal the case record and the case diary and hearing learned counsels of the 

parties one of my learned predecessors was pleased to frame formal charge against the 

accused persons under sections 148/448/323/436 IPC read with section 149 IPC. Charge 

so framed was read over and explained to the accused persons which they pleaded not 
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guilty and claimed to be tried.  

 

7. The prosecution examined twelve witnesses including the medical and investigating 

officers and closed the evidence.  

 

8. After completion of the prosecution evidence, the statements of the accused persons 

were recorded u/s 313 Cr. P. C. by putting questions to them from all incriminating 

evidence appearing against them on record and thereby giving them an opportunity to 

meet the same. In response to which, the accused persons denied the allegations as 

well as evidence on record and also declined to adduce evidence in defence . 

 

9. Heard learned counsels appearing for the parties and perused the evidence on record. 

 

FOLLOWING POINTS HAVE BEEN SET UP FOR DETERMINATION 

 

Whether the accused persons on 11-08-2013 at about 8 a.m. at village 

Jhagrarpar Pt. IV under Dhubri police station were members of unlawful 

assembly and in prosecution of their common object committed rioting with 

deadly weapons and thereby they are liable to be punished under section 148 

IPC?  

 

Whether the accused persons on the same day time and place in prosecution 

of their common object committed house trespass by entering into the house 

of Sabu Sheikh and thereby the accused persons are liable to be punished 

under section 448/149 IPC?  

 

Whether the accused persons on the same day time and place in prosecution 

of their common object voluntarily caused hurt to Sabu Sheikh, Abu Sheikh, 

Abdul Rashid, Abia Bibi and Hunufa Bibi and thereby the accused persons are 

liable to be punished under section 323/149 IPC? 

 

Whether the accused persons on the same day time and place in prosecution 

of their common object committed mischief by setting fire on the dwelling 

house of Sabu Sheikh and thereby the accused persons are liable to be 

punished under section 436/149 IPC? 
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DISCUSSIONS ON THE POINTS FOR DETERMINATION AND THE DECISION 

ARRIVED THEREON WITH REASON: 

 

10. In order to establish the charge framed against the accused persons, the prosecution 

has examined twelve witnesses. Among them P. W. 9 Hussein Ali is the complainant, P. 

W. 1 Sabu Sheikh, P. W. 2 Abu Sheikh, P. W. 3 Abia Bibi, P. W. 8 Abdul Rashid and P. 

W. 10 Hunufa Bibi are the alleged injured persons. P. W. 4 Hamida Bibi, P. W. 7 Nazima 

Bibi and P. W. 11 Hasen Ali are the relatives of the complainant. P. W. 5 Dr. N. M. 

Ahmed and P. W. 6 Dr. Tapan Kr. Bhoumick are medical officers and P. W. 12 

Chakradhar Choudhury is the investigating officer.  

 

11. The defence examined none. Plea of the defence is total denial of the case.  

 
12. Learned public prosecutor has submitted that the prosecution examined altogether 

twelve witnesses and among them two are medical officers and one is investigating 

officer. The complainant has depicted the entire story how the accused persons by 

forming an unlawful assembly entered into the compound of Sabu Sheikh, physically 

assaulted him and his family members and set fire in the house of Sabu Sheikh. The 

injured persons and other non-official witnesses have corroborated each other. So, there 

is nothing to disbelieve the prosecution witnesses and the prosecution is able to 

establish the charge framed against the accused persons beyond all reasonable doubts. 

 
13. On the other hand learned defence counsel has submitted that the accused persons, on 

the day of the alleged incident went to graveyard just to clean it up. The alleged injured 

persons, on that day while the accused persons returned their respective houses after 

cleaning the graveyard then attacked them and in connection with that incident another 

case was registered against the complainant and other persons including the alleged 

injured persons. As the accused persons visited the graveyard to clean the same; so, 

question of being formed of an unlawful assembly by them does not arise. There is no 

evidence that the accused persons set fire in the dwelling house of Sabu Sheikh. The 

prosecution witnesses tried to develop the case during trial by saying a new story which 

they had not stated before investigating officer during investigation. So, the depositions 

of prosecution witnesses are not believable. In short, the prosecution has failed to 

establish the charge framed against the accused persons beyond all reasonable doubts.  

 
14. From the evidence, both oral and documentary, it appears that the alleged incident took 
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place on 11-08-2013 at about 8 a.m. Hussein Ali (P. W. 9) is the complainant. His 

deposition shows that on 11-08-2013 at about 8 a.m. he saw fire in the house of his 

uncle Sabu Sheikh. Thereafter the accused dragged his father and uncle Sabu Sheikh to 

the street and assaulted them by means of dagger and sticks. Seeing the incident his 

mother Hunufa Bibi went to the place of occurrence and then accused Mukut Sheikh 

assaulted her by means of a lathi. His brother-in-law Abdul Rashid informed the police 

about the occurrence and police arrived and had taken his father Abu Sheikh, uncle Sabu 

Sheikh and mother Hunufa Bibi to hospital. He filed the case. Ext. 4 is the ejahar and 

Ext. 4 (1) is his signature.  

 
15. On perusal the contents of the ejahar (Ext. 4) it appears that the complainant alleged 

that the accused persons committed house trespass by entering into the house of his 

uncle Sabu Sheikh physically assaulted his brother-in-law Abdul Rashid. Accused Fajlur 

Rahman caused injury to Abdul Rashid by means of a dagger and then other accused 

persons attacked him. His uncle Sabu Sheikh was attacked by the accused persons by 

means of dagger. His father Abu Sheikh was attacked by means of a knife and he 

received injury in his head and other parts of his body. The accused persons attacked his 

mother Hunufa Bibi and thereafter by pouring petrol, the accused persons set fire in the 

house of his uncle Sabu Sheikh.  

 
16. From the contents of the ejahar and the oral testimony of the complainant (P. W.9) it 

transpires that in the case in hand Sabu Sheikh, Abu Sheikh, Abdul rashid and Hunufa 

Bibi are the alleged injured persons and the house of Sabu Sheikh was allegedly ablaze 

by the accused persons.    

 
17. The prosecution examined Sabu Sheikh as P. W. 1. His deposition shows that on the day 

of the incident at about 8 a.m. he was brushing his teeth. In the meantime a four 

wheeler stopped in front of his house. As soon as the vehicle had stopped, many 

persons came out from the house of Foiziur Rahman, the brother of Ashar Ali and one 

Zamal Ali. They picked up weapons from the vehicle and entered into his compound. 

Accused Ashar Ali and Azizur poured petrol in his house and set fire on it. Thereafter 

they dragged his nephew-in-law Rashid from his house. Fazilur and his son had struck 

blows by means of a rod on his person. Thereafter those persons had also struck blows 

on his person by means of a rod. Azizur by means of a dagger had struck a blow on his 

left arm. He saw that the accused persons physically assaulted his brother Abu Sheikh, 

his wife and his sister-in-law. Accused Azizur Rahman by means of a knife damaged the 
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bamboo boundary fencing of his house. The accused persons pelted stones at his house. 

He and other injured persons got treatment at Dhubri Civil Hospital. Another injured Abu 

Sheikh (P. W. 2) has deposed that on the day of the incident the accused persons came 

to his house and set fire in the house of his brother Sabu Sheikh. His house is adjacent 

to the house of his brother Sabu Sheikh. The accused persons dragged him from his 

house and physically assaulted him by means of rod. He sustained injuries and lost his 

sense. He regained his sense at hospital. Another injured Abdul Rashid (P. W. 8) has 

deposed that on the day of the incident at about 8 a.m. he was taking tea in the house 

of Sabu Sheikh who is his maternal uncle-in-law. In the meantime the accused persons 

entered into the compound of Sabu Sheikh. Accused Fazizur Rahman gave a blow on his 

left ear lobe by means of a dao. He fell down on the ground and then the accused 

persons physically assaulted Sabu Sheikh and Abu Sheikh and also set fire in the 

dwelling house of Sabu Sheikh. Hunufa Bibi (P. W. 10) is another alleged injured. She 

has deposed that on the day of the incident some people arrived in the house of her 

elder brother-in-law Sabu Sheikh in a white colour vehicle, set fir in the house of Sabu 

Sheikh and physically assaulted her husband Abu Sheikh and her elder brother-in-law 

Sabu Sheikh.      

 

18. Though the complainant has deposed that Hunufa Bibi also received injuries on her 

person; but she has stated nothing that she was also attacked by the accused persons 

and she also received injuries on her person.  

 
19. The prosecution examined two medial officers who examined the alleged injured 

persons. Dr. N. M. Ahmed (P. W. 5) examined Abu Sheikh and Sabu Sheikh on the day 

of the incident. He detected one lacerated wound over left ear lobule, one abrasion over 

left upper neck and one lacerated wound over left ankle anterior laterally on the person 

of Abu Sheikh and one lacerated wound over left forearm and one bruise over left knee 

on the person of Sabu Sheikh. As per medical officers all the injuries were simple in 

nature and caused by blunt object. He has exhibited his reports as Ext. 1 and Ext. 2 and 

authenticated his signatures there on as Ext. 1 (1) and ext. 2 (1). Dr. Tapan Kr. 

Bhowmick (P. W. 6) examined Abia Bibi, Hunufa Bibi, Hasen Ali and Abdul Rashid on the 

day of the alleged incident. He detected no injury on the person of Abia Bibi. He 

detected one lacerated wound on palmer aspect at the base of the middle figure of 

Hunufa Bibi, one linear abrasion on Hasen Ali and one haematoma on Abdul Rashid on 

tragus of left ear. All the injuries were simple in nature and caused by blunt object. He 
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has exhibited his report as Ext. 3 and authenticated his signature there on as Ext. 3 (1). 

In cross-examination the medical officers have confirmed that the injuries detected by 

them were superficial in nature and were not caused by sharp cutting weapon. The 

injuries might occur by falling accidently or dashing against hard object.    

 

20. From the depositions of medical officers it transpires that they examined one Abia Bibi 

and one Hasen Ali. The prosecution examined Abia Bibi as P. W. 3. She has deposed that 

on the day of the incident the accused persons entered into their compound and 

accused Azizur Rahman set fire in a house by pouring petrol. The accused persons 

assaulted her husband and nephew-in-law. While she tried to save them then the 

accused persons physically assaulted her too. The prosecution examined Hasen Ali as (P. 

W. 11). His deposition shows that on the day of the incident some persons came to their 

house and set fire in their house. They assaulted his father Sabu Sheikh and started 

pelting bricks etc. at their house. Hasen Ali (P. W. 11) has stated nothing that he was 

also physically assaulted by the accused persons and received injury on his person.  

 
21. Hamida Bibi (P. W. 4) has deposed that on the day of the incident Aser Ali and Azizur 

Rahman set fire in the house of Sabu Sheikh. She saw that accused Mukut and Fazizur 

Rahman assaulted Abdul Rashid. Thereafter there occurred a clash between two parties. 

Nazima Bibi (P. W. 7) is the niece of Sabu Sheikh. She has also deposed that accused 

Aser poured petrol on the wall of the house of Sabu Sheikh and accused Azizur set fire 

on it. When Rashid came out from the house, then he was dragged to the road and 

assaulted him. The accused persons also assaulted Sabu and Abu.  

 
22. The defence categorically cross-examined all the prosecution witnesses. From the cross-

examination of Sabu Sheikh (P. W. 1) it transpires that in connection with the disputed 

land there had been earlier litigation. The accused persons have claimed that the 

disputed land belongs to Kabarstan. According to him, D. C. Dhubri allotted the disputed 

land to him where he constructed a house. In the year 1960-61 one Sashimohan and 

Saumendra were the land holder of the disputed land. With regard to the disputed land 

there are civil suits pending in the Civil Court, Dhubri. P. W. 2 Abu Sheikh in his cross-

examination has denied having burial ground within their land or adjacent to their land. 

Hussein Ali (P. W. 9), the complainant, in his cross-examination has admitted that a case 

is pending against him regarding stealing of the sign board of graveyard. The 

investigating officer (P. W. 12) in his cross-examination has stated that the place of 

occurrence is Rahmania Kabarstan and the quarrel was regarding grabbing of land of 
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Kabarstan.  

 
23. From the evidence on record it transpires that the place where the alleged incident took 

place is a disputed land. The accused persons claimed that land belongs to Kabarstan 

and Sabu Sheikh (P. W. 1) claimed that the land was allotted to him by Deputy 

Commissioner, Dhubri. The investigating officer has failed to collect any document to 

ascertain the facts that the disputed land was allotted to Sabu Sheikh. It is an admitted 

fact that Civil Suit is going on regarding the right of the land in the competent Civil Court 

and the Civil Court will decide the same.  

 
24. From the evidence of the prosecution witnesses, particularly the cross-examination it 

appears that Sabu Sheikh and Abu Sheikh denied the suggestion of the defence that on 

the day of the alleged incident the accused persons with others came to clean the grave 

yard. But the investigating officer in his cross-examination has admitted that Sabu 

Sheikh and Abu Sheikh before him disclosed that the accused persons with others came 

to clean the graveyard. From the case record it also transpires that from the accused 

side another ejahar was lodged against the complainant and the alleged injured and the 

investigating officer after completion of the investigation submitted charge sheet in that 

case. That case has been tried in this Court as cross-case. 

 
25. From the claim and the counter claim of the parties it transpires that on the alleged day 

of the incident the accused persons came to the place of occurrence just to clean the 

graveyard which they claim. As the complainant and the alleged injured demanded the 

same as their own land, then there occurred a quarrel.  

 
26. To constitute an offence punishable under section 148 of IPC the prosecution has to 

establish that the accused persons first formed an unlawful assembly as defined under 

section 141 of the IPC. As per section 141 IPC an assembly of five or more persons is 

designated an “unlawful assembly” if the common object of the persons comprising that 

assembly to commit any mischief or criminal trespass or other offence. In the case in 

hand it transpires that the accused persons went to the place of occurrence with a view 

to clean the graveyard which they claim. The prosecution has failed to show that the 

accused persons went to the place of occurrence with intention to attack the 

complainant and his family members. While the complainant and his family members 

tried to restrain the accused persons from cleaning the graveyard, then there occurred 

dispute. The accused persons did not assemble in the place of occurrence to do criminal 
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act against the complainant and his family members. After the incident, the investigating 

officer reached the spot; but he has not seized any weapon used in the offence. As the 

accused persons went to the place of occurrence with a view to clean the graveyard, 

definitely they would carry dao, spade etc.  

 

27. The evidences available in the case record are not sufficient to hold the accused persons 

guilty for the offence of rioting with deadly weapon.  

 
28. The place of occurrence is a disputed land. The charge against the accused persons is 

that on the day of the alleged incident the accused persons entered into the house of 

Sabu Sheikh with a view to commit criminal offence. From the oral testimony of Sabu 

Sheikh it appears that at the time of incident he was brushing his teeth and in the 

meantime the accused persons entered into his house and dragged his nephew-in-law 

Rashid. Abdul Rashid (P. W. 8) has deposed that at the time of the alleged incident he 

was taking tea in the house of Sabu Sheikh and then the accused persons trespassed 

into the courtyard of the house and then accused Fazizur Rahman physically assaulted 

him. From the oral testimony of Abdul Rashid it transpires that the accused persons did 

not enter into the house of Sabu Sheikh and Rashid was not dragged from inside of the 

house. As the place of occurrence is disputed one and civil suit is going on; so, the entry 

of the accused persons into the disputed land cannot be treated as criminal trespass.    

 
29. From the case record it appears that Officer-in-charge of Dhubri police station after 

receiving the ejahar registered the same under sections 147/148/149/448/326/436 IPC. 

The investigating officer by completing the investigation submitted charge sheet against 

the accused persons under sections 147/148/149/448/323/436/511 IPC vide Ext. 5 

charge sheet. The investigating officer Chakradhar Choudhury (P. W. 12) has deposed 

that he seized nothing in connection with the case. As I. O. has submitted charge sheet 

under section 436/511 IPC; so, as per I. O. the accused persons attempted to set fire in 

the house of Sabu Sheikh.  

 
30. To constitute an offence punishable under section 436 IPC the prosecution has to 

establish that there must be commission of mischief by fire or any explosive substance, 

it should have been committed intending to cause, or knowing it to be likely that the 

accused will thereby cause the destruction of any building, the building should be one 

which is ordinarily used as a place of worship or as a human dwelling or as a place of 

custody of property.  



10 

 

 
31. During investigation the investigating officer seized nothing. It is not known whether the 

entire house of Sabu Sheikh was gutted by fire or not. The prosecution witnesses simply 

stated that accused Ashar Ali poured petrol and accused Azizur set fire in the house of 

Sabu Sheikh.  

 
32. In cross-examination P. W. 1 Sabu Sheikh has admitted that before the investigating 

officer he had not stated that he had seen Aser Master and his brother and other 15/20 

persons armed with match stick and sword cleaning Kabarstan. He has denied the 

suggestion of the defence that he had not stated before the police that he had seen 

some one throwing petrol on the split bamboo fence and destroy the same on fire, 

however, fire did not catch up. The investigating officer in his cross-examination has 

stated that witness Sabu Sheikh disclosed before him that unknown persons poured 

kerosene oil, but fire did not catch up. The investigating officer in his cross-examination 

has stated that witness Sabu Sheikh did not disclose before him accused Aser Ali set fire 

in the half built house of Kabarstan.  

 
33. From the oral testimonies of Sabu Sheikh and the investigating officer it appears that 

during the investigation Sabu Sheikh disclosed that some unknown persons poured 

kerosene oil, but fire did not catch up. Sabu Sheikh did not disclose the name of Aser Ali 

that he set fire in his house. But witness Sabu Sheikh while deposed in the Court clearly 

stated that accused Aser and Azizur set fire in his house. Witness Sabu Sheikh by 

disclosing a new fact in the Court during trial which he had not disclosed before I. O. 

during investigation tried to develop the case. Likewise witness Abu Sheikh has also 

deposed that accused persons set fire in the house of Sabu Sheikh. Witness Abu Sheikh 

has implicated all the accused persons that they set fire in the house of Sabu Sheikh. On 

perusal the evidence of the investigating officer it appears that he has not disclosed 

before the investigating officer that all the accused persons set fire in the house of Sabu 

Sheikh. Witness Abia Bibi has also deposed that accused Aser poured petrol in her house 

and accused Azizur set fire on it. But the investigating officer has stated that witness 

Abia Bibi did not disclose before him that Aser Ali threw petrol in her house and Azizur 

set fire on it. Witness Hamida Bibi has deposed that accused Aser and Azizur set fire to 

the house of Sabu Sheikh. But I. O. has stated that she has also not disclosed before 

him that accused Azizur set fire in the house of Sabu Sheikh. From the cross-

examination of the investigating officer it appears that witness Hussein Ali told him that 

accused persons set fire to the house of Sabu Sheikh; but did not catch fire.  



11 

 

     

34. Though the non official prosecution witnesses have deposed in the Court during trial that 

the accused persons, particularly accused Ashar Ali and Azizur Rahman set fire in the 

house of Sabu Sheikh by pouring petrol; but they had not disclosed the same before the 

investigating officer during investigation. The facts which the prosecution witnesses had 

not disclosed before the investigating officer; but disclosed for the first time in the Court 

during trial is nothing but development of the case during trial which is not permissible 

in the eyes of law.  

 
35. The charge of arson in a dwelling house is very serious charge and the prosecution has 

to establish the same by adducing reliable and cogent evidence. The place of occurrence 

is a thickly populated area. Within a very short time the police arrived at the place of 

occurrence and found the injured persons and sent them to the hospital for treatment. If 

there was outbreak of fire, definitely someone had to inform the same to fire station to 

put off fire. If none of the public informed the matter to fire station and if there was fire 

in a dwelling house then the police would have been informed the matter to fire station. 

The prosecution witnesses have deposed that accused persons set fire in the house of 

Sabu Sheikh; but none of them have stated that who put off the fire. If the house was 

gutted by fire, then the I. O. might have been collected the ash or half burn article as 

proof of evidence. As stated earlier, the investigating officer could not collect materials 

to establish the charge of arson; so, he, after conclusion of the investigation submitted 

charge sheet under section 436/511 IPC instead of section 436 IPC. 

    

36. In this context learned defence counsel has relied on a decision of the Hon’ble Gauhati 

High Court passed in Nishi Kt. Das vs. State of Tripura and others 2011 (3) 

Gauhati Law Journal 455.  

 
37. The Hon’ble Gauhati High Court by confirming the order of acquittal has observed that 

when there was gutting of petitioner’s house by fire in day time, the non-examination of 

co-resident by police is fatal. In the case in hand also from the evidence of Sabu Sheikh 

it transpires that there are 240 residences in that locality and the alleged incident took 

place on the next day of Eid-Ul-Fitre. The investigating officer has not examined any of 

the independent witness.  

 
38. The Hon’ble Supreme Court in Digamber Vaishnav and another vs. State of 

Chhattisgarh 2019 Cri. L. J. 1901 has observed “15. One of the fundamental 
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principles of criminal jurisprudence is undeniably that the burden of proof squarely rest 

on the prosecution and that the general burden never shifts. There can be no conviction 

on the basis of surmises and conjecture or suspicion, however grave it may be. Strong 

suspicion, strong coincidences and grave doubt cannot take place of legal proof. The 

onus of the prosecution cannot be discharged by referring to very strong suspicion and 

existence of highly suspicious factors to inculpate the accused nor falsity of defence 

could take the place of proof which the prosecution has to establish in order to succeed, 

though a false plea by the defence at best, be considered as an additional circumstance, 

if other circumstances unfailingly point to the guilt.”     

 
39. In view of the above discussion and observation it appears that the evidences available 

in the case record are not sufficient to prove the charge of arson against the accused 

persons.  

 
40. On the day of the alleged incident the medical officers examined Sabu Sheikh, Abu 

Sheikh, Abia Bibi, Hunufa Bibi and Abdul Rashid. The medical officer detected no injury 

on the person of Abia Bibi. Hunufa Bibi in her deposition has stated nothing that she was 

also physically assaulted by the accused persons.  

 
41. P. W. 5 Dr. N. M. Ahmed detected three injuries on the person of Abu Sheikh. The 

injured Abu Sheikh (P. W. 2) in his deposition has stated that accused persons assaulted 

him by means of the rod. He has not mentioned the name of the accused who had 

actually assaulted him. As he received three injuries; so, maximum three persons might 

be involved beating him. If all the accused persons, as stated by him, were physically 

assaulted him he would have been received multiple injuries on his person. So from the 

oral evidence of Abu Sheikh it is not clear actually who had assaulted him. Sabu Sheikh 

(P. W. 1) has also received injuries on his person. He has deposed that Azizur, Fazizur 

and his son had assaulted him. From the case record it appears that Elias @ Mukut is the 

son of Fazizur. Sabu Sheikh has also deposed that the accused who assaulted him also 

assaulted to his brother Abu Sheikh. The medical officer detected one injury on the 

person of Abdul Rashid. The injured Abdul Rashid has deposed that accused Fazizur 

Rahman had assaulted him.  

 
42. The defence while cross-examined the medical officers confirmed from them that the 

injuries detected by them might occur by falling accidently or dashing against any hard 

object. Both the medical officers in their cross-examinations confirmed that the injuries 
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received by the injured were superficial and not caused by sharp cutting weapon. The 

alleged injured persons while deposed in the Court alleged that they were physically 

assaulted by the accused persons. After scanning the oral testimonies of the alleged 

injured persons it appears that accused Azizur, Fazizur and Mukut @ Elius had assaulted 

the injured persons. The defence while cross-examined the alleged injured persons had 

not asked that they fell down accidently or dashed against any hard; object so, received 

injuries. The defence has admitted the injuries received by the alleged injured persons. 

According to the defence the injuries were either the result of accidental fall or dashing 

against hard object which has not been substantiated. On the other hand, as per 

prosecution the accused persons were responsible for the injuries received by the 

injured persons.  

 

43. From the oral testimonies of the alleged injured persons, evidence of medical officers 

and the circumstances there is no iota of doubt that accused Azizur Rahman, Fazizur 

Rahman and Elius Ali Ahmed @ Mukut were responsible for causing the injuries to Sabu 

Sheikh, Abu Sheikh and Abdul Rashid.  

 
44.  In view of the above discussion and observation I come to the safe conclusion that the 

prosecution is able to establish the charge against accused Azizur Rahman, Fazizur 

Rahman and Elius Ali Ahmed @ Mukut under section 323 IPC for causing hurt to Sabu 

Sheikh, Abu Sheikh and Abdul Rashid on the day of the incident. Accordingly they are 

found guilty under said section and convicted.  

 
45. The prosecution  has failed to establish the charge framed against the all accused 

persons under sections 148/448/436 IPC read with section 149 IPC and except accused 

Azizur Rahman, Fazizur Rahman and Elius Ali Ahmed @ Mukut under section 323 IPC 

read with section 149 IPC beyond all reasonable doubts. So, the accused persons are 

acquitted of the charge on benefit of doubt and they are set at liberty.   

 
46. The accused Azizur Rahman, Fazizur Rahman and Elius Ali Ahmed @ Mukut by physically 

assaulting the injured persons had taken law in their hands which is not permissible in a 

civilized society. So, I restrain myself from granting the benefit of Probation of Offenders 

Act to them.  

 
47. Heard accused Azizur Rahman, Fazizur Rahman and Elius Ali Ahmed @ Mukut on 

quantum of sentence.  
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48. Also heard learned counsel for the parties.  

 
49. The accused persons/convict and their engaged advocate sought for mercy. On the 

other hand learned public prosecutor has submitted to impose punishment as per law.  

 
50. Maximum punishment under section 323 IPC is imprisonment of either description for a 

term which may extend to one year, or with fine which may extend to one thousand 

rupees, or with both.  

 
51. The prosecution has failed to show any criminal antecedent of the accused 

persons/convicts. I have considered having no criminal antecedent of the accused 

persons/convicts and decided to impose only fine which I think will meet the ends of 

justice which I do accordingly.  

 
ORDER 

 
52. The prosecution is able to establish the charge against the accused Azizur Rahman, 

Fazizur Rahman and Elius Ali Ahmed @ Mukut under section 323 IPC beyond all 

reasonable doubts and thereby it is held that the accused persons are guilty for causing 

hurt to Sabu Sheikh, Abu Sheikh and Abdul Rashid on the day of the incident and they 

are convicted under said section.  

 

53. The accused persons /convicts, mentioned above, are sentenced to pay fine of Rs. 

1,000/ (rupees one thousand) each in default simple imprisonment for one month under 

said section. 

 
54. The prosecution  has failed to establish the charge framed against the all accused 

persons under sections 148/448/436 IPC read with section 149 IPC and except accused 

Azizur Rahman, Fazizur Rahman and Elius Ali Ahmed @ Mukut under section 323 IPC 

read with section 149 IPC beyond all reasonable doubts. So, the accused persons are 

acquitted of the charge on benefit of doubt and they are set at liberty. 

 
55. The liability of bailors of the accused persons, except accused Azizur Rahman, Fazizur 

Rahman and Elius Ali Ahmed @ Mukut will remain in force for next six months as per 

law.  

 
56. The liability of bailors of accused Azizur Rahman, Fazizur Rahman and Elius Ali Ahmed @ 
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Mukut is discharged.  

 
57. Furnish a free copy of the judgment and order to the convicts as per provision of law 

forthwith.  

 
58. Furnish another copy of judgment and order to the District Magistrate, Dhubri for 

information and necessary action, if any, from his side.  

 
59. Return the case record of G. R. Case No 795/2013 to the committal Court with a copy of 

this judgment and order.    

 

60. Given under my hand and seal of this Court this the, 3rd day of July 2019.  

 

 

        (D. Thakuria)  

        Sessions Judge, Dhubri. 
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IN THE COURT OF SESSION JUDGE: DHUBRI.  

  

SESSION CASE NO: 129/2017 

UNDER SECTIONS: 148/149/448/323/436 IPC. 

 

                                          STATE OF ASSAM 

                                                     VS. 

     ASHAR ALI & OTHERS 

 

A  P  P  E  N  D  I  X 

A. Prosecution exhibits: 

Ext.  1, 2 & 3 : Injury reports.  

Ext.  4       : Ejahar. 

Ext.  5  : Charge sheet. 

B. Defence Exhibits :   Nil. 

C. Exhibits produced by the witness: Nil.  

D. Prosecution   Witnesses: 

    P. W.1 :   Sabu Sheikh, 

    P. W.2 :   Abu Sheikh, 

    P. W.3 :   Abia Bibi, 

    P. W.4 :   Hamida Bibi,  

    P. W.5 :   Dr. N. M. Ahmed, 

    P. W.6 :   Dr. T. K. Bhowmick, 

    P. W.7 :   Nazima Bibi, 

    P. W.8 :   Abdul Rashid, 

    P. W.9 :   Hussein Ali, 

    P. W.10 :  Hunufa Bibi,  

    P. W.11 :  Hasen Ali & 

    P. W.12 :  Chakradhar Choudhury. 

            E. Defence Witness:   Nil. 

            F. Court Witness:                      Nil.   

              

 (D. Thakuria )  

 Session Judge, Dhubri.  


