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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.137/2014

Parties:-

Jakir Hossain @ Zakir Hussain
S/O: Shirajul Hoque
VILL: Bidyardabri Part-III
P.S: Golakganj
Dist: Dhubri, Assam

….Claimant

Vs.

1.Majur Ali

(Owner cum driver of the Truck No.WB-78/0580)

2.The New India Assurance Company Limited

(Insurer of the Truck No.WB-78/0580) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Patwary & Sri Sunil Agarwala, Advocates for the claimant

OP  No.1  owner  of  the  offending  vehicle  had  appeared  personally

without engaging any counsel

Sri S.K. Das, Advocate for OP No.2

Date of argument:  05.07.2019

Date of judgment:  05.07.2019

Judgment 
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This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor  vehicular

accident which occurred on 31.10.2013 at about 9:15 P.M. on NH-31

near village Ratiadaha part-III  under Golakganj P.S.  in  the district  of

Dhubri, Assam.
Claimant’s case in brief was that on 31.10.2013 at about

9:15 P.M. on NH-31 near village Ratiadaha Part-III under Golakganj P.S.

the aforesaid accident took place due to rash and negligent driving by

the driver of the offending truck bearing registration No.WB-78/0580

which knocked down one helly in a high speed and reckless manner on

which victim and three others were travelling.  As a result of the said

accident  victim  was  thrown  out  from  the  helly  on  the  road  and

sustained grievous injuries resulting spinal injury with sacralisation of

5th lumber vertebra with multiple soft tissue injury on the right hand

and other parts of the body causing inability of forward bending and

weight lifting resulted in permanent disability.
In  respect  of  the aforesaid  accident  an FIR  was  lodged

before O/C Golakganj P.S. and O/C Golakganj P.S. had registered a case

vide Golakganj P.S. Case No.18/13 U/s. 279/338/304-A IPC.
Claimant further stated in their claim petition that he had

incurred  expenditure  amounting  to  Rs.  40,000/-  for  his  medical

treatment.  
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 4,00,000/- along with interest from the

date of institution of this case till realisation.
On receipt of this petition an MAC case was registered and

summon  were  issued  to  the  opposite  parties.   On  receipt  of  the

summon  OP  No.1  owner  of  the  offending  vehicle  had  appeared

personally  without  engaging  any  counsel  and  submitted  written

statement.  The main contentions of the written statement submitted

by OP No.1 are as follows.
That this claim petition is not maintainable in its present

form and manner, there is no cause of action for the claim, that the

compensation claimed is highly exaggerated,  inflated, abnormal  and

without  any  legal  material  basis,  that  the  vehicle  No.WB-78/0580

(Truck) owned by OP was duly insured at the relevant time of accident

with  New India Assurance Company Limited and insurance policy  is

valid upto 30.03.2014 which covers the period of accident,  that the
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answering OP does not admit that the aforesaid accident took place

due to rash and negligent driving by the driver of the offending vehicle,

since driver had a valid driving licence at the time of accident, that

since the vehicle in question was insured with New India Assurance

Company Limited at the relevant time of accident and insurance policy

is also valid covering the date of accident, so whatever compensation

is awarded it is to be paid by the insurer of the vehicle.  OP prayed

before the Hon’ble Court  to exonerate him from liability to pay any

compensation to the claimant.
OP No.2  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.2 are as follows:
That this claim petition is not maintainable in the present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that claim

petition is barred by principle of estoppels, waiver and acquiescence,

hence  liable  to  be  dismissed,  that  claim  petition  is  baseless,

speculative and thus not entertainable under law, that the accident, if

any,  has  been caused due  to  negligence  contributed  by  the  victim

himself, hence claim petition against New India Assurance Company

Limited is liable to be dismissed, that all the material allegations made

in the claim petition is false and petition is not maintainable either on

facts  or  in  law or  under  the  given  circumstances,  hence  petition  is

liable to be dismissed in limine with costs against the answering OP, as

driver of the offending vehicle alleged insured with the answering OP

was  not  holding  valid  and  effective  driving  licence  at  the  time  of

accident and further was not qualified for holding or obtaining such

driving licence and has not satisfied requirements of rule 3 of Central

Motor Vehicles Act, 1989.  In the instant case OP / owner of the vehicle

in  spite  of  his  knowledge  handed  over  the  vehicle  to  the  driver

contravening the provision of M.V. Act and rules framed there under,

that answering OP seeks protection U/s. 147 & 149 of the M.V. Act, that

route  permit  /  road  permit,  valid  and  effective  driving  licence,

registration documents, fitness certificate of the vehicle be directed to

be produced by the owner otherwise it shall be presumed there is a

statutory violation of the policy condition and hence the answering OP

prayed before the Hon’ble Court not to be held responsible towards any
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liability and claim, if any, is also subject to compliance of section 64 VB

of the Insurance Act.  Under the aforesaid facts and circumstances OP

prayed before the Hon’ble court to dismiss the claim petition with costs

in favour of the answering OP.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues:
1. Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.WB/78/0580 (Truck)

and  claimant  sustained  injures  due  to  the  said

accident?
2. Whether the offending vehicle was duly insured with

M/s. New India Assurance Company Limited at the time

of accident?
3. What shall  be just  and proper  compensation and by

whom payable?
4. Whether the claimant  is  entitled to get the relief  as

prayed for?

   DECISION AND REASONS THEREOF

ISSUE NO.1, 2, 3 AND 4: As all these issues are inter-

related so they are taken up together for discussion and decision.

In a claim case burden lines on the claimant to prove his

case but in the instant case claimant side had failed to adduce any

evidence to substantiate his case.  It is revealed from the case record

that  case  is  fixed  for  submission  of  evidence  on  affidavit  by  the

claimant side since 06.01.2017 and after that  date several  chances

were given to the claimant side to produce their evidence but claimant

side had failed to substantiate his case by producing any evidence.  On

21.05.2019 this court had passed specific order directing claimant side

to produce their evidence positively on the next date and prayer of the

claimant is allowed as a last chance.  Although specific order has been

given to the claimant side to produce his witness but claimant side had

failed  to  submit  any  evidence  to  substantiate  his  case  and  today

claimant side is absent without taking any step.  Hence, it is presumed

from the conduct  of  the claimant  that  claimant  is  not  interested to

adduce any evidence to prove his case.  Due to latches of the claimant

this case is delayed considerably.
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Learned  counsel  on  behalf  of  insurance  company  had

cited decision of Hon’ble Gauhati High Court as reported in 2016 (5)

GLR 580 Nuruddin Ali v. Fayez Ali Khan and & Another.  In the said case

our Hon’ble High Court held that MACT Court has no power to dismiss

the case for default but to decide the claim petition on merit.  Non

production of evidence Tribunal shall be at liberty to pass no award.  In

the instant case claimant side had failed to submit any evidence to

prove his case.  So, in view of the decision of Hon’ble Gauhati High

Court as cited earlier Tribunal shall be at liberty to pass no award.  In

the instant case as claimant side has failed to submit their evidence on

affidavit although several opportunities were given to the claimant side

to  substantiate  their  case.   Accordingly  this  case  is  dismissed  and

claimant is not entitled to get any compensation.  Accordingly this case

is disposed of. 

       Given under my hand and seal of this court this 05 th day of July,

2019

Dictated & corrected by me 

 Member, MACT, Dhubri.      Member,  MACT,

Dhubri.


