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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.454/2009

Parties:-

Aminur Sk
S/O: Late Manaddin Sk
VILL: South Tokreswara Part-IV
P.O. & P.S: Golakganj
Dist: Dhubri, Assam

..Claimant

Vs.

1.(a) Oriental Insurance Company Limited

CBO (ii) Ulubari, Guwahati

Represented by its Branch Manager

Dhubri Branch

GTB Road, Dhubri

P.O., P.S. & Dist: Dhubri, Assam

(b)Sri Ranu Das
S/O: Late J.K. Das
R/O: Udalbakhra, Guwahati-34
(Owner of the Bus)

2.(a) New India Assurance Company Limited
Represented by its Divisional Manager
Bongaigaon Division
Chapaguri Road, Bongaigaon
P.O., P.S. & Dist: Bongaigaon, Assam

(b) Kumar Prithiraj Purukasthya
S/O: Chitta Ranjan Purukasthya
Ward No.1, Bongaigaon
P.O., P.S. & Dist: Bongaigaon, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Abdul Latif, Advocate for the claimant

Sri B.K. Das, Advocate for OP No.1(a)

Smt. Jayanti Das, Advocate for OP No.1(b)

Sri S.K. Das, Advocate for OP No.2(a)

OP No.2(b) had appeared personally without engaging any counsel

Date of argument:  25.06.2019

Date of judgment:  24.07.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of the M.V. Act for granting compensation in respect of motor vehicular

accident  which  occurred  on  24.04.2006  at  11:00  P.M.  on  NH-31  at

Dhirghat under Chapar P.S.
Claimant’s  case  in  brief  was  that  on  24.04.2006  while

claimant was travelling from Golakganj to Guwahati by offending bus

bearing  registration  No.AS-25-C/0329 through NH-31.   Driver  of  the

offending vehicle drover the vehicle in a rash and negligent manner.

As a result of rash and negligent driving when the bus reached near

the brick filed of Ali Hamza Sarkar at Dhirghat under Chapar P.S. the

bus hit the back side of truck No.AS-18-A/1418 which was about to take

turn towards the brick field.   As a result  of  the said accident three

passengers  died  and  many  other  passengers  including  him  had

sustained  multiple  grievous  injuries.   Along  with  him  other  co-

passenger of the bus namely Aminur Rahman, Babur Ali, Yakub Ali and

Moinul  Hussain  had  sustained  multiple  grievous  injuries  in  their

persons.  
Claimant  side further  stated in their  claim petition that

due  to  the  aforesaid  accident  he  sustained  multiple  injuries  in  his
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chest, face and his lower jaw.  As the injury sustained by the injured is

serious  and  he  was  brought  to  the  Dhubri  Civil  Hospital  and  later

morning he was treated by various doctors at Goalpara and Guwahati

including dentist  at  Gurucharan Nursing Home Guwahati  for  several

times and dates.  Claimant side further stated in their claim petition

that  he  had spent  Rs.  43,000/-  for  his  medical  expenses  regarding

injury sustained by him due to the said accident.
Claimant  side further  stated in their  claim petition that

aforesaid accident took place due to rash and negligent driving of the

driver of the offending vehicle.
After  the  accident  a  police  case  was  registered  vide

Chapar P.S. Case No.79/06 U/s. 279/338/337/427/304-A IPC against the

driver of both the vehicles and after proper investigation I/O submitted

charge sheet against the drivers of both the vehicles.
At the time of accident the vehicle No.AS-25-C/0329 was

owned by OP No.1(b) and insured with OP No.1(a) and vehicle No.AS-

18-A/1418 (Truck) was owned by OP No.2(b) and duly insured with OP

No.2(a).   Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 1,50,000/- along with interest from the

date of institution of this case till realisation. 
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to the opposite parties.  On receipt

of the summon OP No.1 (a) insurer of the offending bus had appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 (a) are as follows:
That this claim petition is not maintainable in its present

form, that there is no cause of action against the answering OP, that

section 170 of the M.V. Act has not been exhausted in this case, that

police officer in charge of police station and owner of the vehicle did

not follow the provisions laid down in section 158(6) of M.V. Act, 1988

as  such  claim  petition  suffers  from  procedural  defect,  that  the

insurance company does not admit the accident was caused due to

rash and negligent driving of the vehicle, that the claim petition is hit

by section 147 and 149 of the M.V. Act, that the claim petition suffers

from material irregularity and the claimant has not filed any affidavit

stating  that  he  had not  filed  any other  claim petition  in  any  other
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courts of India, that driving licence of the driver was not valid at the

time of accident, that two insurance companies involved as it reveal

from the claim petition as such responsibility fixed, if any, then both

the insurance company will have to pay compensation equally, that the

amount  claimed  by  the  claimant  has  no  legal  basis.   Under  the

aforesaid facts and circumstances OP prayed before the Hon’ble Court

to hold that Oriental Insurance Company Limited is not liable to pay

any compensation to the claimant.  
OP No.1(b) owner of the vehicle had appeared through his

counsel  and  filed  written  statement.   The  main  contentions  of  the

written statement submitted by OP No.1(b) are as follows:
That this claim petition has been filed by the claimant is

not in proper form and as such same is liable to be dismissed, that

claim  petition  filed  by  the  claimant  is  imaginary,  hypothetical,

excessive  and  not  based  on  facts  as  such  same  is  liable  to  be

dismissed, that the statements made in para-1, 2, 3, 4, 5, 6 & 7 of the

claim petition filed by the claimant are within the specific knowledge of

the claimants and as such same are not admitted, claimant is required

to prove the same with satisfactory evidence, that the statement made

in para-8, 9 & 10 of the claim petition filed by the claimant, that bus it

is  submitted  that  driver  of  the  bus  bearing  registration  No.AS-25-

C/0329 was driven by the OP in a rash and negligent manner as such it

met with an accident but answering OP denied the alleged accident

took place due to rash and negligent driving.  OP No.1(b) further stated

in their written statement that statement made in para-11, 12 & 13 of

the claim petition filed by the claimant has without the satisfactory

knowledge and as such same are not admitted claimant is required to

prove the same with documentary evidence, that statement made in

para-14, 15, 16 & 17 of the claim petition filed by the claimant, that

the aforesaid truck is owned by the opposite party and same was duly

insured with OP No.1 vide M/s.  Oriental  Insurance Company Limited

and policy is valid upto 05.04.2007 covering the date of the accident

as  such whatever  compensation is  awarded it  is  to  be paid  by the

insurer of the vehicle, that statement made in para-18, 19, 20, 21 & 22

of  the  claim  petition  filed  by  the  claimant  are  within  the  specific
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knowledge of  the petition filed by the claimant  as such claimant is

required to prove the same with documentary evidence.  Further, it is

respectfully  submitted that  amount claimed in  para-21 of  the claim

petition filed by the claimant is imaginary and excessive and without

any  basis,  as  the  vehicle  in  question  was  insured  with  Oriental

Insurance Company Limited whatsoever compensation is awarded it is

to be paid by the insurer of the vehicle.  Under the aforesaid facts and

circumstances  answering  OP  may  be  exempted  from  paying  any

compensation to the claimant.
OP No.2(a) insurer of the truck had appeared through his

counsel  and  filed  written  statement.   The  main  contentions  of  the

written statement submitted by insurer of the truck are as follows:
That  this  claim  petition  is  not  maintainable  under  the

present Motor Vehicles Act,  that there is  no cause of  action for the

claim, that claim petition is hit by principle of estoppels, waiver and

acquiescence and hence it is liable to be dismissed, that answering OP

also denies the contents of para-8, 9, 10, 11, 12 & 13 of the claim

petition  as  such  answering  OP  has  no  direct  knowledge  about  the

contents  of  those  paras,  that  the  accident  had  taken  place  due  to

negligence  of  the  driver  of  the  offending  vehicle  the  other  vehicle

which insured with this insurance company was not driving in a rash

and negligent  manner,  hence  the  accident  had  taken  place  due  to

negligence of the another vehicle, therefore, compensation if any it is

to be paid by insurer of the other vehicle, the compensation claimed by

the claimant as per para-22 of the claim petition is high, excessive,

baseless  and  abnormal  and  without  any  legal  basis.   Under  the

aforesaid facts and circumstances OP prayed before the honourable

court to dismiss the claim petition with costs.  
OP No.2(b) had appeared personally without engaging any

counsel  and  filed  written  statement.   The  main  contentions  of  the

written statement submitted by OP No.2(b) are as follows:
That this claim petition is not maintainable in its present

form and manner, that there is no cause of action for the claim, that

compensation  claimed is  highly  exaggerated,  inflated  and abnormal

and without any legal and material basis, that the answering OP has no
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direct knowledge about the contents of para-1 to 7 of the claim petition

and rests are matters of record and claimant is required to prove the

same with documentary evidence, that the answering OP is nowhere

liable for the alleged accident, in fact, it was the bus which was driven

in a high speed and reckless manner and dashed against the vehicle of

the answering OP which is also very much clear for the averment made

in  para-22  of  the  claim  petition,  that  the  vehicle  No.AS-18-A/1418

owned by the answering OP was duly insured with New India Assurance

Company Limited and insurance policy is also valid upto 06.02.2007

covering the validity of insurance since the vehicle was duly insured so

answering  OP  incurs  no  liability  whatsoever  of  the  compensation

awarded and whole responsibility lies on the insurance company as per

terms and conditions of the insurance policy.  Under the aforesaid facts

and circumstances answering OP prayed before the Hon’ble Court to

dismiss the claim petition against this answering OP and thus oblige.  
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-25-C/0329 and

AS-18-A/1418 and claimant  sustained injuries  due to

the said accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  &  New  India

Assurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  one

witness.  OP side did not adduce any evidence.
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Heard arguments on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Aminur Sk in his evidence on affidavit had stated

that  he  is  the  claimant  of  the  above  noted  case  and  he  is  well

acquainted with the facts of the case.  He further stated in his evidence

on affidavit on 24.04.2006 while he was travelling from Golakganj to

Guwahati  by  offending  bus  bearing  registration  No.AS-25-C/0329

through NH-31.  Driver was driving the vehicle in a rash and negligent

manner at about 11:00 P.M. when the aforesaid bus reached near brick

filed of Ali Hamza Sarkar at Dhirghat under Chapar P.S. the bus hit the

back  side  of  truck  No.AS-18-A/1418  which  was  about  to  take  turn

towards  the  brick  field.   As  a  result  of  the  said  accident  three

passengers of the bus died and many other passengers including him

had sustained grievous injuries.  He further stated in his evidence on

affidavit that he had sustained multiple grievous injuries i.e. injury on

his face, chest, face and lower jaw.  

As injury sustained by him is serious and he was brought

to Dhubri Civil Hospital.  On the next early morning i.e. on 25.04.2009

he  took  treatment  for  his  accidental  injuries  by  various  doctors  at

Goalpara and Guwahati including dentist at Gurucharan Nursing Home,

Guwahati.

He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending vehicle and after the accident a case was registered vide

Chapar P.s. Case No.79/06 U/s. 279/338/337/427/304-A IPC against the

drivers  of  both  the  vehicles  and  after  proper  investigation  I/O  had

submitted charge sheet against the drivers of both the vehicles.  

Claimant side had exhibited following documents through

his  evidence.   Ext-1  is  the  Form  No.54  Report,  ext-2  to  6  are

Prescriptions and Medical Certificate, ext-7 to 13 are Medicine Purchase

Vouchers.  Annexure-A is the certified copy of FIR, annexure-B is the
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certified copy of Charge Sheet & annexure-C is the certified copy of

Charge Sheet.

Learned counsel on behalf of both the insurance company

had cross examined the said witness.  In his cross examination he had

stated that accident took place in the year 2006 and he had filed this

case in the year 2009.  He further admitted in his cross examination

that he had submitted his evidence on affidavit on 20.09.2018.  He

further stated in his cross examination that he could not able to say

the registration number of the bus on which he was travelling.   He

further stated in his cross examination that conductor had provided

bus ticket but he had not submitted bus ticket in the court.  He further

stated  in  his  cross  examination  that  in  the  bus  as  many  as  20

passengers were there but his name is not there in the charge sheet

submitted by the police.  He denied in his cross examination that he

was  not  a  passenger  of  the  aforesaid  vehicle.   In  the  FIR  which  is

exhibited in this case reveals that more than 40 passengers were there

in the said offending vehicle.  He denied in his cross examination that

driver did not drive the vehicle rashly and negligently at the time of

accident.   Police  had submitted charge sheet against  the drivers  of

both the vehicles.  He denied in his cross examination that he did not

sustain  expenditure  amounting  to  Rs.  40,000/-  for  his  medical

treatment.  It is not a fact that bills and vouchers submitted by him are

created  for  the  purpose  of  this  case.   He  denied  in  his  cross

examination that vehicle was overloaded so insurance company is not

liable to pay compensation to the claimant.  

Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Claimant side had exhibited following documents to prove

this case.  Ext-1 is Form No.54 Report.  As per Form No.54 Report two

vehicles are involved in the accident.  Name of the one vehicle is AS-

25-C/0329  (Bus)  and  aforesaid  vehicle  is  insured  with  Oriental

Insurance  Company  Limited  and  insurance  policy  is  valid  upto

05.04.2007.   Other  vehicle  bearing  registration  No.AS-18-A/1418

(Truck) was also insured with New India Assurance Company Limited
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was mentioned in the claim petition as OP No.2(a).  As per Form No.54

Report OP No.1(b) is the owner of the bus and owner of the truck is OP

No.2(b)  and  said  vehicle  is  also  insured  with  New  India  Assurance

Company  Limited  and  aforesaid  insurance  policy  is  valid  upto

06.02.2007.  As accident took place on 24.04.2006 so insurance policy

is valid covering the date of the accident.  As per Form No.54 Report

driving licence of the drivers of both the vehicles are valid covering the

date of accident.  So, both the insurance companies are equally liable

to pay compensation to the claimant.  As per ext-1 date of accident is

24.04.2006  at  11:00  P.M.  and  registration  number  of  the  offending

vehicle is AS-25-C/0329 (Omni Bus) and offending vehicle No.AS-25-

C/0329  was  insured  with  Oriental  Insurance  Company  Limited  and

insurance policy is valid upto 05.02.2007.  As accident took place on

24.04.2006  so  insurance  policy  is  valid  covering  the  date  of  the

accident.  As per Form No.54 Report driving licence of driver of both

the vehicles are valid covering the date of the accident.  So, both the

insurance companies are  equally  liable  to  pay  compensation to the

claimant.

As  per  claim  petition  after  the  accident  claimant  was

treated first in Dhubri Civil Hospital and later to Goalpara and lastly at

Guwahati.  Claimant side had submitted bills and vouchers regarding

purchase of medicines during the period of treatment amounting to Rs.

14,400/- but claimant side had failed to file any document that after

the accident he was admitted in any Civil Hospital for his treatment.

As per ext-2 claimant was treated in the OPD Department

of Dhubri Civil Hospital.  As claimant was not admitted in Dhubri Civil

Hospital as indoor patient or any other hospital so there is no loss of

income of the claimant during the period of his treatment.  Claimant

himself admitted in his cross examination that accident took place in

the year 2006 and he had filed this case in the year 2009 so claimant

had submitted his evidence on affidavit long after filing the case i.e. in

the year 2018.  Claimant himself  admitted in his cross examination

that he had submitted his evidence on affidavit on 20.08.2018 so there
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is a huge delay by the claimant side.  Due to latches of the claimant

instant  case  is  delayed  considerably.   So,  after  considering  entire

aspects  I  am  opinion  that  claimant  is  entitled  to  get  aforesaid

compensation  under  the  following  heads.   As  claimant  was  not  in

hospital  as  indoor  patient  but  treated  in  Dhubri  Civil  Hospital  as

outdoor  patient so claimant is  entitled to get  Rs.  2,000/-  under the

head of pain and sufferings.  Regarding vouchers purchase of medicine

during the period of treatment claimant side had submitted bills and

vouchers amounting to Rs. 14,400/-.  So, on scrutiny of the aforesaid

bills  and vouchers I  am opinion that  claimant  is  entitled to get  Rs.

14,400/- under the head of bills and vouchers regarding the period of

treatment  and  Rs.  2,000/-  under  the  head  of  pain  and  sufferings.

Accordingly, I direct OP No.1(a) and OP No.2(a) to pay compensation

amounting to  Rs.  16,400/-  along  with  8% interest  from the  date  of

submission of evidence on affidavit till realisation.

This MAC Case is accordingly disposed of.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

16,400/- (Rupees Sixteen Thousand Four Hundred) only to the claimant

payable by OP No.1(a) M/s. Oriental Insurance Company Limited & OP

No.2(a) M/s. New India Assurance Company Limited on the basis of 50 :

50 basis through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

submission of evidence on affidavit till realisation.

        Given under my hand and seal of this court this 24th day of July,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

MAC Case No.454/2009

Claimant’s witness : CW-1 Aminur Sk

 Exhibits 

Ext-1 Form No.54

Ext-2 to 6 Prescriptions & Medical Certificate

Ext-7to 13 Medicine Purchase Vouchers

   Member: MACT: Dhubri. 


