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IN  THE  COURT  OF  SUB-DIVISIONAL  JUDICIAL  MAGISTRATE  (M)

BILASIPARA.

 MISC CASE No. 115/18

                                           U/S 125 Cr.P.C.

SMTI JELEKA KHATUN….………..………..……………………………FIRST PARTY.

      -Versus-

SRI NAJIR HUSSAIN............……….……………..…….................SECOND PARTY.

PRESENT: - SMTI JUMA SINHA, AJS 

Sub-Divisional Judicial Magistrate (M),

Bilasipara.

FOR the FIRST PARTY:-SRI H.R.MOLLAH, Ld. Counsel.

FOR the Second Party:-SMTI S. CHAKRABORTY, Ld. Counsel.

                

EVIDENCE recorded on:-30.05.19, 15.06.19

ARGUMENT heard on:-21.06.19

JUDGMENT delivered on:–04.07.19.

                                              FINAL ORDER

1.     THIS MISC. CASE arose out of a Petition u/s 125 Cr.P.C filed by Smti

Jeleka Khatun against  Second Party  Sri  Najir  Hussain  claiming monthly

maintenance @ Rs. 10,000/- for herself and Rs.5000/- for her minor child.

2. FIRST PARTY’S STORY  as unfolded by the Misc. Petition is that

she had social marriage with Second Party on 19.03.16 but after about 3

months of marriage her husband started torturing her demanding articles

and money which she tolerated and they were blessed with a daughter.

But after birth of child her husband increased the level of torture upon her

and on ill advice of his family members took her and her daughter to his
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workplace area at Balapara and then on 17.08.17 he demanded her to

bring Rs. 1 lakh from her parents and on her refusal he assaulted her and

drove her out with her child whereby she took shelter at her maternal

house. 

Her husband works in Balapara Karisi Madrassa and also has other

small scale business and properties wherefrom he earns about Rs.50,000/-

whereas she has no income but despite that her husband neglected to

maintain them. Hence, she filed this case.

3. SECOND PARTY contested the case  by filing Written Statement

where he denied all the allegations levelled by the First Party. His version

is that after his marriage with First Party all was well and they were also

blessed with a daughter. But after 8 months of marriage his wife started

behaving  unusually  and  used  to  quarrel  with  his  family  members  and

wanted to have separate mess and to stay separately which he arranged.

She used to go to her maternal house frequently with her child and her

parents stopped her several times from returning back. On 17.08.17 his

wife went to her maternal house with his child for nayor and on 18.08.17

he went to bring her back but she and her parents insulted him and she

refused to continue conjugal life with him. Then on 26.08.17 his brother

and another went to First Party but she refused to return. On 29.08.17 his

nephew went again but First Party again refused and lastly on 06.09.17 his

said brother and others again went to First Party but she refused. He filed

a restitution case. That after this case First Party said that she will live

with him if he mutates her name for his 1 bigha land which he agreed and

they started living together but again in conspiracy with her parents, she

started living at her maternal house.

That  he  has  no  fixed  income  and  property  and  he  earns  only

Rs.4000/5000/- monthly. Therefore he prayed for dismissing the petition.

4. On perusal of evidence on record following points are framed for

determination:-
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                                   POINTS FOR DETERMINATION

5. Whether  First  Party  is  the  wife  of  Second  Party  and her

child belongs to Second Party?

6. Whether  First  Party  refused  to  live  with  Second  Party

without any sufficient cause?

7. Whether Second Party having sufficient means neglected or

refused to maintain First Party and his child who are unable to

maintain themselves?

8. Both parties examined one witness respectively as their witnesses.

Perused evidences on record.  My decisions with reasons  on the above

framed points are as follows:-

                        DISCUSSION, DECISIONS AND REASONS THEREOF

    POINT NO. 5:-

9. The foremost requirement u/s 125 Cr.P.C is that the petitioner must

be either wife or child or parent of the Second Party. In this regard Second

Party as DW1 admitted that First Party is his wife and he has a daughter

who  resides  with  First  Party.  Facts  admitted  need  not  be  proved  and

accordingly, this point is decided in favour of the First Party.

                                 POINT NO. 6:-

10. As regards cause of living separately, First Party as PW1 stated that

since  3  months  of  marriage  Second  Party  has  been  torturing  and

assaulting her demanding Rs. 1 lakh and on 17.08.17 he assaulted her

and drove her out with her daughter. She then filed Police case.  Nothing

material stated in cross-examination.

Second Party as DW1 deposed that whenever First Party went to her

maternal  house  she  refused  to  return.  On  17.08.17  she  went  to  her
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maternal house but did not return. He tried to bring her back twice but

she refused. He sent Sri Najrul Islam, Sri Jalil and Sri Abdul Karim to bring

back First Party but she refused. Then he filed civil case which is pending

and all cases were filed by First Party after filing of civil case by him. He is

still willing to continue his conjugal life. Nothing material stated in cross-

examination.

On perusal of above evidence it is found that as per Second Party,

his wife left him for no reason whereas as per First Party she was tortured

for money and then assaulted and driven out. Here it is difficult to believe

that an Indian married woman having a minor daughter  will  leave her

husband without any reason as contented by the Second Party. On the

other  hand  version  of  First  Party  appears  more  probable  and  reliable.

Hence this point stands decided in favour of First Party.

                                     POINT NO. 7 

11. In this regard First Party supporting her pleading deposed as PW1

that she has no source of income and that Second Party did not pay any

maintenance. That her husband is teacher at Balapara Madrassa and gets

Rs.12000/- salary and has grocery shop, poultry and garments business

and 150 bigha land and in total  he earns Rs.50,000/-  monthly. Nothing

material stated in her cross-examination. 

Second Party as DW1 deposed that he is a day labourer but earlier

he  worked  at  Madrassa  and  he  also  works  under  job  card.  He  earns

monthly Rs.2500/3000/-.  In  cross-examination he stated that  he earlier

worked at Balapara Madrassa as collector. He has paddy fields and he is

physically fit. He gave money to First Party. He has no dependent except

his wife and daughter. His wife has no source of income.

From the above evidence it becomes clear that First Party has no

source of income whereas Second Party is an able bodied person having

paddy lands and also does different works but there is nothing showing

contribution of Second Party towards maintenance of his wife and child.

Hence this point is also decided in favour of First Party.
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12. After  considering  the  financial  condition  of  both  sides,  ever

increasing  price  index of  essential  commodities,  the requirements of  a

single  woman  and  a  growing  child,  Second  Party  is  directed  to  pay

monthly maintenance @ Rs.2000/- to the First Party and @ Rs. 1000/- to

his child from the date of this order. Furnish a free copy of this judgment

and order to the First Party forthwith.

Judgment is given under my hand and seal on this the 4th day of July,

2019.

 

                                                                        (SMTI JUMA SINHA)

                                                                        SDJM(M), Bilasipara.

Misc. 115 of 18



6

APPENDIX

1  st   Party Witness:-

PW1:- Smti Jeleka Khatun.

1  st   Party Exhibits:-

Nil

2  nd   Party Witnesses :-

DW1:- Sri Najir Hussain

2  nd   Party Exhibits:-

Nil

                                                                        (SMTI JUMA SINHA)

                                                                        SDJM(M), Bilasipara.
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