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Assam Schedule VII, Form No. 132. 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL/CASE 

DISTRICT: DHUBRI. 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: -Smti D.Boro, A.J.S.     

Civil Judge, Dhubri. 

Misc. Appeal No. 12/2018 

 26th day of June, 2019. 

1) Jayarani Mondal and another --------------     Appellants. 

VS. 

1) Harendra Nath Roy and others  ---- ----------    Respondents. 

This appeal coming on this day(or having been heard on):- 28-05-2019. 

In the presence of: 

Mr.R.N.Mondal  -------------   Ld. Advocate for Appellants. 

Mr.A.R.Ahmed -------------  Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the following judgment: 

J U D G M E N T 

1. This appeal has been preferred by the appellant/ petitioner against the impugned order 

dated 21-05-2018 in Misc.(J) Case No.216/2017 (main T.S. No.431/17) whereby the 

Ld.Munsiff No.2, Dhubrirejected the prayer of temporary injunction. 

2. When appeal was admitted, LCR was called for and received. Respondents/ O.P. 

appeared and contested this appeal. 
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3. The appellant/petitioner has preferred the appeal on the following grounds:- 

1)  The Ld. Trial court has erred in perceiving the matter of succession of the appellants in 

the suit property and arrived at a wrong decision. 

2) The Ld. Trial court failed to weigh not only the provision of law of Succession but also 

effect of family partition of the property, regarding the procedure of relinquishment of 

share, extinguishment of right of inheritance. 

3) The Ld. Trial court failed to appreciate that the appellants’ step brother’s heirs do not 

have any right in the suit property of the appellants. 

4) The Ld. Trial court should have considered that the respondent being entrusted with 

the suit property to look after has been possessing the same and his possession is 

constructive possession of the appellants. It is also mentioned in the suit that all the 

documents of lands are with the respondent. So non-availability of the documents, 

absence of the most of the appellants have created hindrance in raising claims in the 

suit property which should have been taken into consideration by the Ld. Trial Court. 

5) The Ld. Trial court should have taken into consideration that there is no explanation as 

to the peculiar circumstances that after getting entry of the names of appellants and 

striking out of the names of the sisters of the respondents on the same day of 1993. 

 6) The Ld. Trial court should have taken into consideration that said surreptitious deletion 

of names of the appellants in the land record at the behest of respondent and said 

illegal deletion of the appellants’ names have been used against the appellants by 

respondent and also in obtaining construction permission, in rejection of the prayer of 

the appellants and in resuming their names in record before ASO, Dhubri and S.O. 

Dhubri.  
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4. In the petition of Misc.(J) Case No.216/2017 the petitioner stated that the predecessor-

in-interest of the petitioners, the O.P. & Smti Parul Bala Roy and Late Maya Rani Mondal 

namely Lt. Tarulata Roy @ Dakan Roy, W/O, Lt. Abinash Chandra Roy was the absolute 

owner of land measuring 01B-04K-03L(one bigha four katha three lecha) covered by 

khatian No.71, Patta No.163/54, Dag No.86/80 of Gouripur Town, Part-I Dhubri. Except 

Parul Bala Roy, the petitioners and Maya Rani Roy(now deceased) after marriage used 

to stay in their respective matrimonial houses. The O.P. has been possessing the entire 

property for himself and his co-sharers. Tarulata Roy @ Dakan Roy expired about 26 

years back. After her death, the petitioners, the O.P. and other co-sharers got their 

names mutated in the land record in respect of the schedule land but subsequently, the 

O.P. managed to get the names of the petitioners and other co-sharers struck off behind 

the back of the petitioners. In the Southern boundary i.e. front side of the schedule land 

there is PWD Road. The O.P. taking illegal advantage of mutation in his name in the 

early part of October, 2017 started construction of an RCC building covering entire front 

side area of the suit land so that the petitioners can be made deprived of the equitable 

share in the suit land and the petitioners can be compelled to give up the claim in the 

suit land. If the construction is allowed to be proceeded further, the petitioners shall 

suffer irreparable loss. Hence this petition.  

5. The opposite party has filed written objection to the effect that the petition is not 

maintainable both in law and fats; the petitioners are not entitled to get ad-interim 

temporary injunction as they have no right, title, possession in the suit land. The 

petitioners have no right and locus-standi to seek for grant of injunction.   

6. It is further submitted that the O.P. is possessing the entire suit property.The names of 

the petitioners were rightly cancelled by the Revenue Authority in the year 1993. There 
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after Jaya Rani and Saya Rani initiated Mutation Case No.DM/GRP/131/16 for setting 

aside the said cancellation order. The ASO Dhubri dismissed the said mutation case on 

31-05-2017. Against that dismissal order Jaya Rani and Saya Rani preferred Mutation 

Appeal No.24/2017 before the S.O. Dhubri which was also dismissed on 24-08-17. In the 

above mentioned cases it was clearly found that daughters of Tarulata Roy had no 

possession over the suit property about 24/25 years back. The O.P. is in exclusive 

possession of the suit land since about 24/25 years back which he got as part of his 

inherited property from his parents. Other heirs of Lt. Abhinash Chandra Roy and 

Tarulata Roy got their share in the land situated at vill. Kaldoba Pt-I. The petitioners 

have no right to claim share in the suit property and hence no question of refusing share 

can arise.An RCC three storied building is under construction by the O.P. over the suit 

land with due permission of the Gauripur Town Committee. The construction of the 

ground floor is almost completed. The construction has been undertaken by the OP 

lawfully and the petitioners have no reason to suffer any loss. Abhinash Ch. Roy, the 

deceased father of the petitioners, the O.P., Parul Bala Roy and Lt. Maya Rani Roy 

owned and possessed total land measuring total 45B-1K-9L(forty five bigha one katha 

nine lecha) at village Kaldoba Part-I covered by patta No.489/13(old), 99/4(old), 

123/18(old), 12(N); Patta No.59. On the other hand the suit land measuring 1B-4K-

3L(one bigha four katha three lecha) was owned by his second wife  Tarulata Roy. 

7. Abhinash Chandra Roy married two wives. His first wife was Santora Roy who had a son 

and a daughter named Kartik Ch. Roy and Lakhi Rani Roy. Santora Roy and Tarulata 

Roy died prior to death of Abhinash Chandra Roy. As such after death of Tarulota Roy a 

part of suit property was also inherited by Abhinash Ch. Roy which later on came to be 

inherited by his all heirs. A few months after death of Abhinash Roy, the O.P. and his 
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sisters together with Lakhirani Roy, Anurupa Roy and Arup Kr. Roy sat together for 

partition of the property situated at vill. Kaldoba Pt-I and also the suit land. They 

amicably divided their inherited property. Since in the said amicable partition the O.P. 

has got the S/L as his share whereas his sister i.e. the petitioners, Parul Bala Roy and 

Maya Rani took their share from the landed property of village Kaldoba Pt-I. Out of 45B-

1K-9L, Lakhi Rani Roy and Kartik got 15B and the rest 30B (approx.) was got by Joya 

Rani, Saya Rani, Maya Rani and Paru Bala who relinquished their claim over the suit land 

in favour of the OP. On the other hand the OP also relinquished his share and claim over 

the land of village Kaldoba Part-I. Since the amicable partition the OP has been in 

exclusive possession of the S/L and is residing there. On the basis of exclusive 

possession and title, his name has been duly mutated in the record of rights of the suit 

land. The petitioners or her legal heirs have no possession in the suit property since 

about last 24/25 years. Parul Bala Roy is maintained by the OP as she is unmarried. 

Accordingly the Opposite parties have prayed to reject the petition.  

8. Points for determination: 

(1) Whether all the three golden principles for granting temporary injunction are present 

in the application of the appellant/petitioners? 

(2) Whether the Ld. Trial Court erred in reaching the findings? 

9. Discussions, Reasons and Decision: 

10. Point No.1 & 2:  

The petitioners/appellants claim the suit land to be their share of land. On the other 

hand the OP/defendants claim that the petitioners have relinquished their claim over the 

suit land and the S/L is in exclusive possession of the OP where they have constructed 
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RCC three storied building of which ground floor is almost complete. I find that there is a 

prima facie case which requires determination on merit. 

11. I don’t find other two golden principles absent in the application of the 

petitioners/appellants. If construction work is stopped, I consider that the OP will suffer 

loss rather than the petitioners/appellants. Because there is a matter of construction 

permission, piling of construction materials, utilization of the same and possibility of 

damage of the construction materials if the construction work is stopped in the mid-way. 

Accordingly the OP will face more inconvenience if construction work is stopped in the 

mid-way. 

12. So, I find that balance of convenience and irreparable loss are absent in the application 

of the appellants/petitioners.  

13. Hence, I find that the Ld. Trial Court has not erred in reaching the findings and has 

righty rejected the temporary injunction prayer. 

14. This Misc. Appeal is dismissed on contest with cost.The impugned order dtd.21-05-2018 

in Misc.(J) Case No.216/2017 (main T.S. No.431/17) passed by the Ld.Munsiff No.2,, 

Dhubri is hereby upheld.  

15. Send back LCR along with a copy of this order to Ld. Trial Court. 

16. Given under my hand and seal of this Court this 26thday of June, 2019. 

Typed by me---- 

 
 
 

 D. BORO        D. BORO 
Civil Judge,Dhubri      Civil Judge,Dhubri 

 


