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Assam Schedule VII, Form No. 132 

HIGH COURT  FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT  OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 

               Civil Judge, Dhubri 

Title Appeal No.06/2004 

24th day of June, 2019 

      1. Anil Bandhu Bhattacharjee & others .............   Appellants. 

-Versus- 

1.Nimai Ch Bhattacharjee   . ............. Respondent. 

This appeal coming on this day (or having been heard on): 13-06-2019  

In the presence of: 

Mr. N.A. Sk  ............................  Ld. Advocate for Appellants. 

Mr. A. Kr. Paul ............................     Ld. Advocates for Respondent. 

And having stood for consideration to this day the Court delivered the 

following judgment 

J U D G M E N T 

1. This appeal has been preferred by appellants/plaintiffs on being aggrieved and 

dissatisfied with the judgment and decree dated 24-12-2003 passed in connection 

with T.S. No. 27/1998 by learned Civil Judge (Jr.Divn.) No.1, Dhubri, whereby the 

learned Trial Court dismissed the suit.  
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2. Upon admission of the appeal for hearing, notices were issued to the respondent and 

original case record of T.S. No. 27/1998 was called for and received and the 

defendant/respondent has appeared and contested the appeal.  

3. The appellants/plaintiffs filed this appeal on the following grounds :- 

1) The Ld.Trial Court has erred in law and illegally dismissed the suit. 

2) The Ld.Trial Court misconceived the evidence before the Court and wrongly 

dismissed the suit. 

3) The Ld.Trial Court has failed to apply his judicial mind in deciding the suit. 

4) The Ld.Trial Court did not discuss the plaint and written statement as 

required under the provision of law. 

5) The Ld.Trial Court ought to have discussed and decided that the suit land 

exists in the name of the plaintiffs. Defendant has no right over it.  

6) The defendant in written statement stated that he is a tenant of land 

measuring 1K-9L under the plaintiff for last 35 years. The plaintiff denied the same. 

7) The Ld.Trial Court ought to have decided that khatian, revenue record does 

not create or extinguish any right, title and interest of any land. 

8) The Ld.Trial Court ought to have held that mere possession is not sufficient 

for mutation of name of a person in possession and also ought to have held that the 

Revenue Authority had no power/jurisdiction to mutate the name of defendant in 

absence of his any right in the suit land. Ext. Ka is a bogus one and not believable.  

4. Being aggrieved by the judgment and decree dtd.24-12-2003 passed in connection 

with T.S. No. 27/1998 by learned Civil Judge (Jr.Divn.) No.1, Dhubri, the plaintiff 

filed an appeal being TA No.6/2004 which was also dismissed vide judgment 

dtd.11/05/2007. The plaintiff preferred second appeal against the judgment and 

decree of TA No.6/2004 being RSA No.134/2007. The Hon’ble Gauhati High Court set 
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aside the impugned decree dtd.24/12/2003 and has remanded the matter to the 

lower appellate Court for a fresh decision of the title appeal.  

5. I find it necessary to give brief description of the plaintiffs' case.  

6. The plaintiff has filed this suit for declaration and khas possession.  

7. In this suit the plaintiff stated that the plaintiffs are the owner of a homestead land 

measuring 1B-3K-19L(one bigah three katha nineteen lecha) covered by Dag No.361, 

Khatian No.283 at Mankachar Part I and is the A schedule land. The plaintiffs have 

got their residential houses thereon.  The defendant taking the opportunity of the 

absence of the plaintiffs has illegally entered into a portion of A schedule land and 

dispossessed the plaintiffs from the same in the early part of April, 1997 which has 

been described in schedule ‘B’ land. The plaintiffs asked the defendant to vacate the 

land immediately. But the defendant failed to pay any heed. The defendant started 

constructing pacca structure over the ‘B’ schedule land in spite of protest of the 

plaintiffs. The defendant is an unauthorized and illegal occupier of the same. Hence 

this suit is for eviction and recovery of ‘B’ schedule land.  

8. The defendant has filed written statement and contended that the suit is not 

maintainable in present form; there is no cause of action; barred by limitation; suit is 

not properly valued. 

9. It is stated in the W.S. that the defendantis tenant under the plaintiffs so the 

defendant cannot be evicted as per law. As per land records, the plaintiffs have got 

4B-1K-11L(four bigha one katha eleven lecha) land in village Mankachar Part I, 

Khatian No.283 and A schedule land is a part of the said khatian land. The defendant 

is a tenant of land measuring 1K-19L(one katha nineteen lecha)out of A schedule 

land measuring 1B-3K-11L (one bigha three katha eleven lecha). The defendant has 

got Rayati Khaitan No.315, Dag No.3229(old), 2500(new) under the plaintiffs and is 

possessing and living thereon by constructing dwelling house with his familysince last 
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35 years. The defendant never entered into “A” schedule land and dispossessed the 

plaintiff from the ‘B’ schedule land. The defendant has got Rayati Khatian of land 

including B schedule land. The B schedule land is a part of the defendant’s tenanted 

land. Due to shortage of accommodation, the defendant constructed a building with 

C.I. sheet roofing on his tenanted land. The defendant has got right, title, interest 

and possession over the B schedule land.Hence the defendant has prayed for 

dismissal of the suit with costs.  

10. The learned Trial Court  has framed the following issues : 

1) Whether the defendant acquired Rayati Status under the plaintiff in respect of the 

suit land? 

2) Whether the defendant is evictable? 

3) Whether the plaintiff is entitled to get any relief? 

Additional Issue: 

4) Is this suit not properly valued? 

11. Points for determination: 

(1) Whether the plaintiffs/appellants had been able to prove that they are the owner 

of the A schedule land? 

(2) Whether the plaintiffs/appellants had been able to prove that B schedule land is 

part of the A schedule land? 

(3) Whether the suit land and the land over which the defendant/respondent has 

obtained Rayati Khatian is the same land? 

12. Discussions, Reasons and Decision: 

13. Point No.1, 2 & 3: 

The plaintiffs/appellants’ plea is very simple that they are the owner of the A 

schedule land. The defendant had encroached the B schedule land which is part of 

the A schedule land. The plaintiffs had not submitted any document showing their 
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ownership over the A schedule land. The defendant has admitted this fact that the 

plaintiffs are the owner of the A schedule land. Admitted fact need not be proved. 

Regarding the fact of dispossession, the PW2 Paresh Ch. Saha said in his cross-

examination that the defendant is there in the suit land since last four years or so; 

prior to which he was in the adjacent plot by constructing a chapra where he was for 

about ten/fifteen years. The defendant carried on firewood business from the suit 

land. Ajit Bandhu came after about a month of construction of the pucca house. PW3 

Kamakhya Charan Mahanta said in his examination-in-chief that the defendant was a 

permissive possessor and was allowed to stay in one room prior to which the 

defendant was a tenant under the plaintiff. The defendant forcibly dispossessed 

about 45 ft.X 30 ft. of plaintiff’s land in absence of plaintiff and continued 

dispossession despite resistance from the plaintiff and now has constructed a pucca 

house there. In cross-examination, PW3 said that the defendantis there in 

Mankachar since last forty years or so. The defendant is there in the disputed land 

for about eight/ten years and he used to sell firewood and run his business from 

there.  

14. From plaintiffs’ side evidence, it has come to light from the evidence of PW3 that the 

plaintiffs allowed the defendant to stay over the suit land as permissive possessor 

which fact is a new one. It has also come to light from the evidence of PW3 that the 

defendant was a tenant of the plaintiffs though same is denied by the plaintiffs. The 

fact of dispossession of the plaintiffs by the defendant is not denied by the 

defendant’s side.  

15.  DW1 Nimai Bhattacharjya (defendant) has not said in which year he was settled by 

the plaintiffs as their tenant. The DW1 has stated in detail in his examination-in-chief 

about re-survey settlement operation of 1991 of the Mankachar town area and 

getting Rayoti Khatian in his name under the plaintiff. DW1 in his cross-examination 
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said that earlier he was in Bangladesh and came to India and stayed in the house of 

Nishikanta Barman for five years. Plaintiff is not his relative but of the same 

community and they came into contact; as such the plaintiff allowed him to stay in 

his house temporarily. At that time the plaintiff was serving as a teacher at Dhubri 

and his other two brothers were at Tura and there was his aged mother in his house. 

The defendant is still residing there. There was no written agreement between him 

(defendant) and Master Babu (plaintiff). The land is of the plaintiffs’ but he 

(defendant) constructed his house. The suit land is in town area. The suit land is a 

homestead land. He (defendant) has not paid any money to Master Babu (plaintiff) 

nor any ‘salami’. His land is 12 cubits X 10 cubits. He has one RCC house. He has not 

obtained any permission from the town committee or any no objection from the 

plaintiff. 

16. It is clear from the evidence of the defendant that he came to India from Bangladesh 

and was allowed to stay in the plaintiffs’ house temporarily. So, the defendant 

originally hails from Bangladesh. The defendant has not said clearly in which year he 

came to India from Bangladesh. The defendant’s side had not examined any official 

from Revenue/Settlement Office to prove the fact that any re-settlement of 

Mankachar town area was conducted in 1991 and rayati khatian has in fact been 

issued in his name. When the defendant has said that he has come from Bangladesh, 

it has become more important to see in which year he has come to India and 

whether he has obtained Indian citizenship or not before claiming any right over the 

lands of Assam or elsewhere in India. Because the land rights are available only to 

Indian citizens. The defendant claims that he was first allowed to stay temporarily 

and subsequently he was settled as tenant by the plaintiff. Admittedly there is no 

written agreement between the plaintiff and the defendant. Hence strict proof is 

required. Land holding certificate does not mean that the person is rightfully having 
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the said land. Land Holding Certificate and revenue receipts simply imply possession. 

But one has to justify his possession. It is not sufficient if somebody has got Rayoti 

khatian that means he has rightfully got the same. He has to show that he has 

rightfully got the Rayoti Khatian and the documents are not manufactured. In this 

case, there is no written agreement of any tenancy between the plaintiff and the 

defendant; secondly the defendant has come from Bangladesh and he has not shown 

in which year he came from Bangladesh; he has also not shown that he has got 

Indian citizenship; the defendant has not proved his inclusion in the kutcha patta as 

Rayot in the re-settlement in 1991 by examining any Settlement Official. For the 

above reasons, I find that the defendant/respondent had not been able to prove that 

he was a tenant under the plaintiff. Issue No.1 is decided in the negative in favour of 

the plaintiffs and against the defendant. As I find that the defendant has failed to 

prove that he is a tenant under the plaintiffs/appellants, I find that the defendant is 

evictable. Issue No.2 is decided in the affirmative in favour of the plaintiffs and 

against the defendant.  

17. The Hon’ble Gauhati High Court wrote in Para 10 of the judgment of RSA 

No.134/2007 that….”the key controversy involved in this proceeding relates to right 

of the plaintiffs in respect of B schedule land which claim was denied by the learned 

trial Court on the ground that said plot land was under possession of the respondent, 

who is a non-evictable tenant. However, there is no finding recorded by the Court 

below as to whether the defendant is in possession of the Schedule B land. The 

discrepancy in the identity of the land, as projected through the pleadings of the 

parties, prima facie, goes to show that both the lands are not the same plot of land 

or alternately at least their descriptions projected through pleadings are not correct. I 

am, therefore, of the view that the learned Court below was not correct in dismissing 

the plaintiffs’ suit without ascertaining the said aspect of the matter…..” 
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18. The plaintiffs have sought declaration that they have got right, title and interest over 

B schedule land and for khas possession of B schedule land. According to plaintiffs 

the schedule B is part of A schedule land. The A schedule comprises of land 

measuring 1B-3K-19L (one bigha three katha nineteen lecha), covered by Khatian 

No.283, Dag No.361 of village Mankachar Pt-1, Circle-Mankachar. The defendant has 

claimed that he has got Rayati khatian No.315, Dag No.3229(O), 2500(N) under the 

plaintiffs for 1K-19L(one katha nineteen lecha) land and B schedule land is part of 

that land. Neither party has disputed the identity of the suit land either before the 

trial Court or before the first appellate Court.Rather in para No.8 of the WS, the 

defendant has written that ….”as per land records plaintiffs have got 4-1-11 lechas 

situated in village Mankachar part-I covered by Khatian No.283 and A schedule land 

is a part of the said Khatian land. Defendant is a tenant of land measuring 1 katha 19 

lechas out of the A schedule land measuring 1-3-11 lechas and defendant has got 

Rayati Khatian under the plaintiffs and ……”. So it is clear from the WS of the 

defendant that the Rayati khatian No.315, Dag No.3229(O), 2500(N) belongs to 

khatian No.283 of the plaintiffs’ A schedule land.So, I find that the suit land and the 

land over which the defendant/respondent has obtained Rayati Khatian is the same 

land. 

19. The plaintiffs claim that they are the owner of A schedule land and B schedule is part 

of A schedule land. The plaintiffs’ side had not exhibited any document regarding 

their ownership over the A schedule land. The admission of the defendant that the 

plaintiffs are the owner of the land over which he has obtained tenancy khatian does 

not itself make the plaintiffs owner of the A schedule land. The plaintiffs must have 

produced and exhibited document showing that they are in fact owner of A schedule 

land. Had there been any revenue record before this Court  showing ownership of 

the plaintiffs over the A schedule land, this Court  would have compared that 
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whether the land over which the defendant claims to have obtained Rayati Khatian is 

same as B schedule land or not. The plaintiffs have sought declaration of right, title 

and interest over B schedule land which they claim to be part of A schedule land. 

Hence, the plaintiffs have to prove first that they are the owner of A schedule land. 

There is no document from the plaintiffs’ side in support of their claim. The plaintiffs 

will not automatically become owner just because the defendant has said that the 

plaintiffs are the owner of the land over which he (defendant) has got tenancy rights. 

I find that the plaintiffs have failed to prove that they are the owner of A schedule 

land. As such I find that the plaintiffs are not entitled to any relief. Issue No.3 is 

decided in the negative in favour of the defendant and against the plaintiffs.I find 

that the plaintiffs/appellants had not been able to prove that they are the owner of 

the A schedule land and B schedule land is part of the A schedule land. 

20. In a suit for declaration and consequential relief u/s.7(iv)(c) of the Court  Fees Act, 

1870 the Court  fee is according to the amount at which the relief sought is valued in 

plaint or memorandum of appeal. The plaintiff shall state the amount at which he 

values the relief sought. Again u/s.7(v)(b) of the Court  Fees Act, for possession of 

land, houses and gardens the Court  fee shall be according to the value of the 

subject-matter; and such value shall be deemed to be—where the land forms an 

entire estate, or a definite share of an estate, paying annual revenue to Government, 

or forms part of such estate and is recorded as aforesaid: and such revenue is 

settled, but not permanently—five times the revenue so payable. The plaintiff has 

valued the suit at Rs.100 for declaration and khas possession and has paid ad-

valorem Court fee thereon. Revenue of the suit land is not known. The plaintiffs’ suit 

will fall u/s.7(v)(b) of the Court  Fees Act. As revenue of the suit land is not known, I 

consider that the plaintiffs’ suit is not under-valued. Hence, the issue No.4 is decided 
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in the negative in favour of the plaintiffs/appellants and against the 

defendant/respondent. 

21. In view of the above findings, the title appeal is dismissed on contest with cost. The 

judgment and decree dated 24-12-2003 passed in connection with T.S. No. 27/1998 

by learned Civil Judge (Jr.Divn.) No.1, Dhubri is hereby affirmed. No interference is 

required. 

22. Prepare decree accordingly. 

23.  Send back LCR along with a copy of judgment. 

24. Given under my hand and seal of this Court this24th day of June,2019. 

Typed by me – 

 

D. Boro        D. Boro 

Civil Judge, Dhubri      Civil Judge, Dhubri 


