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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

DHUBRI

G.R. Case No. 121/14
U/S 447/506/34 IPC

STATE OF ASSAM
                            -VS-
               1) AYUB ALI MIR
               2) SAHJAHAN ALI CHAKDER
               3) GOLAP UDDIN SK
               4) DULAL ALI CHAKDER

……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

FOR THE STATE:- MR. D. CHOUDHURY, LEARNED 
A.P.P.

FOR THE ACCUSED:-      MR. I.U. AHMED, LD. ADVOCATE
EVIDENCE RECORDED ON :-  21/04/18, 15/10/18, 01/04/19
ARGUMENT HEARD ON:-       11/06/19    
JUDGEMENT DELIVERED ON:- 21/06/19

JUDGMENT

1. In this case accused Ayub Ali Mir and three others are facing trial

for  the  case  filed  by  the  informant  Samsul  Hoque,  u/s

447/506/34 IPC.

2. The brief of the prosecution story as revealed from the FIR is that

on  13/12/13  at  about  3.00  PM  the  accused  persons  being

equipped with  lathi,  jong  etc had entered into the land of the

informant and have started constructing a septic tank in their

land. On seeing that when the informant and  his wife had tried

to restrain the accused persons,  the accused persons scolded

them by using filthy language and also attempted to  hit them. It

is further alleged that the accused persons had beaten and fell

the informant and his wife down and also threatened them with

fear of death. Later the public gathered and rescued them from

the hand of the accused persons. Hence, this case was filed by
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the informant against the accused persons. 

3. On receipt of the ejahar the O/C Golakganj P.S for registered the

case vide Golakganj P.S Case No. 23/2014 dated 09.01.17, u/s

147/148/447/294/352/506/34  IPC.  During  the  course  of

investigation  the  I.O.  visited  the  place  of  occurrence  and

recorded the statement of the witnesses. The I.O. arrested the

accused persons and released them on bail as the offences are

bailable in nature.  After completion of investigation the I.O. has

submitted  the  charge  sheet  against  the  accused  persons  u/s

447/294/506/34 IPC and was forwarded the case to the court for

trial.

4. On receipt of summons the accused persons appeared before the

court.  Copies  of  relevant  documents  were  furnished  to  the

accused under section 207 of Cr. P.C. After hearing the learned

counsel for both the sides and on finding sufficient materials to

presume  that  the  accused  persons  have  committed  offences

punishable  under  section  447/506/34  IPC,  the  particular  of

offences punishable under the said sections were read over and

explained  to  the  accused  persons  to  which  they  pleaded not

guilty and claimed to be tried.

5. In  support  of  their  case prosecution  examined five witnesses.  After

closure of prosecution evidence statement under section 313 of Cr.P.C.

were  recorded  of  the  accused  persons  which  were  of  total  denial.

Defence side did not examine any witness.  Heard the argument put

forwarded by the learned Counsel for both the sides as well as gone

through the evidence available on record.

6.  Points for determination.

i) Whether the accused persons on 13/12/13 at about 3.00 

PM at village South Tokrechora Part IV criminally trespass 

the land of the informant in furtherance of their common 
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intention  and thereby committed the  offence punishable

u/s 447/34 IPC?

ii)  Whether the accused persons on the same date time

and place criminally intimidated the  informant and his family 

members in fear of certain injuries in furtherance of their 

common  intention  and  thereby  committed  the  offence  

punishable u/s 506/34 IPC?

Discussion, Decision and Reasons thereof:-

7. I  have  gone  through  the  evidence  on  record  and  heard  the

learned counsels of both sides and I shall now discuss and decide

the points formulated.  

EVIDENCES

8. In this case informant Samsul Hoque was examined as PW-1, Nur

Jahan Begum @ Bibi was examined as PW-2, Nur Mahammad Sk

was examined as PW-3, Mahammad Ali was examined as PW-4

and Asma Bibi was examined as PW-5.

9. PW-1 Samsul  Hoque deposed that  he is  the  informant  of  this

case. He said that this incident happened on 13.12.13 and on

06.01.14 he had lodged the FIR and the same was registered on

09.01.14.  The  informant  deposed  that  the  accused  had

constructed a house near his cowshed. At that time he was there

at Guwahati. Later the informant came and saw that the accused

persons were preparing to construct a safety tank in that land.

He said that when he raised objection accused Ayub Ali tried to

strike  him with bamboo jong and accused Sajahan pushed him.

As a result he fell down. He said that his wife Nur Jahan came

forward and accused Ayub pushed her as well. Later hearing the

cry the public gathered. According to informant, he had waited

for village  shallish and hence there was a delay in filing the FIR.

         During his cross examination he said that  both sides have

some land dispute. He admitted that he did not submit to those

disputed  land  to  the  police.  He  said  that  the  house  of  the
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accused  is one furlong away from his house. He admitted that

no  demarcation by the Circle  Officer was conducted in his land.

He denied the suggestion that he did not state before the police

that the accused Ayub and Sahjahan had pushed him and his

wife. He said that there is a residence of Dhanjit in the east side,

residence of Golapuddin in the west side, in the northern side his

own land and residence of accused in the south. He  denied the

suggestion that he deposed falsely. 

10. PW-2  Nur  Jahan  Begum  deposed  that  her  husband  is  the

informant of this case and the accused persons  are known to

her. She said that on 13.12.13 at about  3.00 PM she had seen

the accused persons were digging their land. She said that she

had seen the accused persons Ayub, Shahjahan and Dulal were

carrying bamboo jong in their hands. She said that the accused

Ayub tried to hit her husband/PW-1 and accused Sajahan pushed

him,  as a result, he fell down  in a pond.  She further deposed

that as she raised alarm the villagers came and rescued them.

She said that she filed this case on 06/01/14.

     During her cross examination she said that there was correction

made in Exhibit-1.  But she does not know who  made it.  She

admitted that  the police did not seize any medical documents.

She also admitted that they did not obtain any report from Lat

Mondal. She denied the suggestion that the accused persons did

not  push  her  husband.  She  denied  the  suggestion  that  the

accused did any dig in their land.

11. PW-3 Nur Mahammad Sk deposed that on the day of incident at

about 3.00 PM he heard some halla in the house of master when

he reached their  he had seen one bamboo jong in the hand of

Ayub and he said that  the accused Sahjahan Ali  attacked the

master. Later accused Sahajahan  pushed master and as a result

he fell  down. He said that he has seen  Golapuddin carrying a

bamboo.

       During his cross examination he said that he referred the
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informant   as brother. He said that about 10/12 persons were

gathered in the place of occurrence. He said that the police did

not  record his statement.

12. PW-4  Md.  Ali  deposed  that   the  informant  and  the  accused

persons are known to him. He said that on 13.12.13 he heard

that accused persons had some halla with the informant. He said

that at that time he was not present there.  Both side had some

dispute pertaining to latrine construction. His cross examination

was declined by the defence side. 

13. PW-5 Asma Bewa deposed that the informant and the accused

persons are known to her. She said that about four years back

she heard both side had some dispute pertaining to construction

of one latrine by Sahjahan above railway line. Hence, they had

some  dispute.  Her  cross  examination  was  declined  by   the

defence side. 

APPRECIATION OF EVIDENCES

14. In this case the offences were explained u/s 447/506/34 IPC. Now

let  me  see  if  the  prosecution  by  examining  five  numbers  of

witnesses are able to attract u/s 447/506/34 IPC. 

15. Before going into the  appreciation of evidence straightway let

me go through the  facts mentioned in the FIR. The FIR reveals

that  the  FIR  was  lodged  on  09.01.14  for  the  incident  which

happened on 13.12.13. According to the informant side accused

persons collectively attacked  them by using filthy language and

also tried to hit them with  lathi and jong. According to FIR, the

accused  pushed  them and  as  a  result  they  fell  down  in  the

ground.  The informant also stated that they had waited  for a

village shallish and hence there was a delay in filing this case.

          The contents of the FIR pointed towards the fact that during

the time of lodging FIR  the informant/PW-1 did not name any

particular person as the assailant. According to the facts of the

FIR all the accused persons collectively attacked the informant

and his wife. Now it also appears from the FIR that there is a
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delay  of  about  26  days  in  filing  the  FIR.  According  to  the

prosecution  side  since  the  informant  was  waiting   for  village

discussion he did not file the FIR right way.  But during the entire

course of evidence and also on perusal of case record, I do not

find  any  single  piece  of  document  showing  that  any  village

shallish  or  discussion  had  taken  place  between  the  parties.

Hence,  it  appears  to  me  that  the  prosecution  has  failed  to

explain the cause of delay properly in this case. 

     Further the mark of correction made by white fluide is appearing

in the body of the FIR. But  there is no explanation for the same. 

         Now in the back drop of  evidence available in record and the

FIR  now  I  am  going  to  appreciate  the  evidences  on  record.

According to PW-1,  he had lodged the FIR on 06/01/14 and the

same was registered on 09.01.14. According to PW-2, they filed

this case on 06/01/14 but the Exhibit-1 does not include any date

mentioning 06/01/14  either in the FIR or in the charge sheet.

The FIR shows that the  case was  received and registered on the

date  date  i.e.,  09/01/14  hence  there  is  a  clear  visible

contradiction regarding the date of filing the case. 

          Now the evidence of PW-1 further reveals that he had pointed

out that all the accused persons had entered his house and they

were trying to construct a septic tank in his land. He further said

that  it was Sahjahan who had made him fell down by pushing

and it was Ayub who pushed his wife/PW-2. Now coming to the

evidence of  PW-2 she has said that accused Sahjahan pushed

her husband. But on the point of pushing herself or assaulting

her, PW-2 did not utter a single word.  Hence, evidence of PW-1

as regard to the criminal force used by the accused side against

PW-2  was  not  supported  by  PW-2/  herself.  In  this  case  the

prosecution has also examined independent witness PW-3 and he

said that it  was the accused Shahjahan who pushed  the PW-

1/informant and he named one Dulal as the person who pushed

PW-2. According to PW-3 he had seen the incident.
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         Thus, from the evidence of PW-1 , PW-2 and PW-3 it appears

that the evidence of PW-1 and PW-3 have pointed towards the

facts that the accused had attacked PW-2, but she herself did not

support their  evidence. Further  PW-3 did not corroborate PW-1

on the point that the accused Ayub had pushed P.W-2. Since the

victim herself remains silent about criminal force used against

her, I find  no weightage in the evidence of PW-1 and PW-3 as

regard to the injury caused to PW-2.

         Now coming to the criminal force used to PW-1 is concerned.

According to PW-1 accused Sahjahan pushed him and fell  him

down.  PW-3  being  the  independent  witness  also  corroborated

him  but  according  to  PW-2  accused  Sahjahan  pushed  her

husband in a pond. Neither PW-1 nor PW-3 had mentioned the

said  facts  in  their  evidence.   Further  the  FIR  shows  that  the

informant has failed to mention the accused name as assailant in

the  FIR.  He  generally  said  that  all  the  accused  persons  had

attacked  him  and  his  wife.  Thus,  it  appears  that  PW-1  has

pointed  accused  Sahjahan   freshly  during  his  evidence  but

except  PW-3  no  independent  witness  have  supported   the

evidence of PW-1. PW-2 has exaggerated the evidence  and said

that accused pushed her husband into the pond.

          However during the entire course of evidence one thing had

appeared  to  me  that  both  side  had  some  land  dispute.

Admittedly, PW-1 and PW-2 did not produce any land document

to  show  their  ownership  over  that  the  disputed  land.  The

description  of  property  or  any  document  is  necessary  to

determine the ingredients u/s 447 IPC.  But there is absolutely no

description of property either in the FIR or  in the evidence of the

informant/PW-1 and his wife/PW-2. Since both sides have claimed

the said property hence the ownership of the property itself is a

dispute. Under such situation, this court is not in a position to

determine who was the trespasser of that land.

         In the backdrop of above discussion it appears to me that the
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prosecution  evidence  are  not  sufficient  to  show  that  they

trespassed in that land. The PWs were also totally silent on the

point that the accused persons had criminally intimidated them

in any manner. PW-1 and PW-2 have not corroborated each other

on  the  point  of  assault  caused  to  PW-2.  PW-3  is  appearing

nothing but an interested witness. There is also a vital defect

which appears before this court is that  the delay in filing the FIR.

There is  no proper explanation by the prosecution side.  Since

both sides have some land dispute, I find no ground as to why

the said delay was caused in filing the case against the accused

persons. 

16. Now coming  to  the  ingredient  u/s  506 IPC is  concerned,  it  is

stated in the FIR that the accused persons criminally intimidated

the informant/PW-1 and his wife/PW-2 in fear of death. But from

the evidence of PW-1, PW-2 and PW-3, it is seen that they do not

utter a single word that the accused persons had threatened the

PW-1 and PW-2 in any manner. Hence, I find no ground to bring

home the charge u/s 506/34 IPC in this case.  

17. Stitching  everything,  I  come  to  the  safe  conclusion  that  the

prosecution has failed to establish the case against the accused

persons   beyond  all  reasonable  doubt.  As  such,  the  accused

persons are acquitted and set at liberty forthwith. 

18. The bail bonds of the acquitted accused persons are extended

for a period of six months as per section 437-A Cr.PC.

19. Given under my hand & seal of this court and delivered in the

open Court on this 21st  day of June, 2019. 

  (SANGITA HALOI)
             Judicial Magistrate First Class

Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W-1  Samsul Hoque ( Informant) 

P.W-2 Nur jajan Begum @ Bibi 

P.W-3 Nur Mahammad

P.W-4 Mahammad Ali

P.W-5 Asma  Bewa 

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 FIR

    (SANGITA HALOI)
                      Judicial Magistrate First Class, 

    Dhubri


