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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,
DHUBRI

G.R. No.14/2013
U/S 457/380 IPC

STATE OF ASSAM
                                            -VS-

        JAHIDUL HAQUE……  ACCUSED PERSON

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

 FOR THE STATE:- MR. D.CHOUDHURY, LD. A.P.P.

 FOR THE ACCUSED:- MR. U.K DUTTA, LD. ADVOCATE.

 EVIDENCE RECORDED ON :- 19/12/16, 19/06/18, 30/03/19

 ARGUMENT HEARD ON:-       08/05/19

 JUDGMENT DELIVERED ON:-  17/06/19

JUDGMENT

1. In this case the accused Jahidul Hoque is facing the trial for the case

filed by the informant Elias Ahmed, u/s 457/380 IPC.

2. The brief of the prosecution story as revealed from the ejahar is that

on 06/01/2013 at about 6.30 PM while the informant was having his

dinner in the kitchen of Rupali lodge he had seen accused taking

away his lap top.  On seeing him the informant raised alarm and

then the public had caught the accused and handed him over to the

police.

3. On receipt of the ejahar the i/c of BN College TOP vide GD Entry No.

102 dated 06/01/13 and forwarded the same to the O.C of Dhubri

P.S  for  registering  the  case  under  proper  section  of  law  After

receiving the same the O.C of Dhurbi  P.S registered the same as

Dhubri  P.S  case No.  12/13,  u/s  457/380 IPC.   The OC Dhubri  P.S

endorsed Mr. D.A Mannan to investigate the case. During the course

of investigation the I.O had visited the place of occurrence, recorded

the statement of the witnesses, seized the lap top and arrested the

accused person. After completion of investigation the I.O submitted

the charge sheet against the accused persons u/s 457/380 IPC and

was forwarded the case to the court for trial.
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4. On receipt of summons the accused person appeared before the

court. Copies of relevant documents were furnished to the accused

person  under  section  207  of  Cr.  P.C.  After  hearing  the  learned

counsel  for  both the sides  and on finding sufficient materials to

presume  that  the  accused  persons  have  committed  offence

punishable under section 457/380 IPC, the charge under the said

sections  were  framed,  read  over  and  explained  to  the  accused

person to which he pleaded not guilty and claimed to be tried.

5. In support of their case Prosecution examined three witnesses. After

closure of prosecution evidence statement under section 313

of  Cr.P.C.  was  recorded of  the  accused which  were  of  total

denial. Defence side declined to examine any witness. Heard the

argument put forwarded by the learned Counsel for both the sides

as well as gone through the evidence available on record.

6.  Points for determination:

i) Whether the accused person on 06/01/2013 at about

6.30 PM at Rupali Lodge, Naya Masjid, Dhubri committed

lurking house trespass by night by entering the room of

the informant Elias Ahmed used as a human dwelling after

the hour of sunset and before the hour of sun rise, in order

to commit the following offence and thereby committed an

offence punishable u/s 457 IPC?

ii)  Whether the accused person on the same date, time

and  place  committed  theft  of  a  laptop  belonged  to  the

informant and thereby committed an offence punishable

u/s 380 IPC?

Discussion, Decision and Reasons thereof:-

1. In  this  case  the  informant  Elias  Ahmed was  examined  as  PW-1,

Sazzadur Rahman was examined as PW-2 and Dewan Mannan (I.O.)

was examined as PW-3.  

2. PW-1 Elias Ahmed deposed that he is the informant of this case. He

has exhibited FIR as Exhibit-1 and his signature as Exhibit-1(1). He

said that the accused person in known to him. The occurrence took

place about  two years  back and at  the relevant  time he was in
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Rupali Lodge near Naya Masjid at College Road Dhubri. He said that

he went to  the kitchen of  the lodge for  taking meal  keeping his

laptop in his room. He said that his room is visible from the kitchen.

He stated that while he was taking meal, suddenly he noticed that a

flash of the standby light of the laptop   was not seen and then out

of suspicion he came to the room and found that his laptop was not

there. Thereafter he searched for the laptop and saw the accused

present  in  the  dock  was  taking  away  the  laptop.  He  said  that

thereafter the accused concealed himself and after a few moments

when he was returning he saw the accused hiding in a ditch with the

laptop. Then the caught the accused along with the laptop. He said

that the nearby people came to the place of occurrence and took

him to the club along with the accused. He said that later the police

came and seized his laptop. Exhibit-2 is the seizure list and Exhibit-

2(1) is his signature.

       During his cross examination he said that it was a dark night.

He admitted that he did not see the accused taking away the laptop

from his room. He stated that on being produced the laptop the

police seized the same in the club. He denied the suggestion that

the accused did not take away his laptop or he was caught with the

laptop. He admitted in his cross examination that he does not know

the names of the people who were present in the club. He said that

he does not know the accused prior to the occurrence.

3. PW.2 Sazzadur Rahman  deposed that both side are known to him.

He  said  that  in  the  month  of  january  2013  he  along  with  the

informant was sharing the room at Rupali Lodge. He said that on the

day of incident the accused took away the laptop and later he was

caught by the public. He said that later police came and seized the

laptop of the informant and hence this case.

During his cross examination he admitted that he did not catch

the accused. He said that he does not know if there is any electricity

at the time of apprehending the accused.  He said that he had seen

the accused taking away the laptop.  He denied the suggestion that

he deposed falsely.

4. PW-3  Dewan  Mannan  deposed  that  this  incident  happened  on

06/01/13. At that time I was posted as SI at BN College TOP. Then on

07/01/13 he was endorsed with the investigation of this case by OC,
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Dhubri  PS.  He  visited  the  P.O.,  recorded  the  statement  of  the

complainant along with other witnesses. The accused was caught by

the public and he was handed over to him. Then he was arrested

and  forwarded  to  Court.  He  had  prepared  the  seizure  list.  Ext.2

seizure list and Ext.2(2) was his signature.  He have handed over

the laptop to the informant after obtaining permission from court.

On completion of the investigation he submitted the Charge sheet

against  the  accused.  Ext.  3  is  the  CS  and  Ext.3  (1)  was  his

signature.

During the cross examination he denied the fact that accused

was not caught by the accused. He also denied the fact that he had

framed the accused in this case and hence he could not find any

independent witness. 

APPRECIATION OF EVIDENCES

5. In this case in hand both the points for determination are intricately

connection  and hence I  am going to  discuss  both  the points  for

determination  together.  The  FIR  reveals  that  the  on  the  date  of

incident at about 6.30 p.m. the accused had tried to take away the

laptop of the informant and when he raised alarm, public caught

hold of him.

6. Now the evidence of the PW.1 shows that on the date of occurrence

he was taking meal  in  the kitchen of  the Rupali  lodge and from

there his room was visible. Then he found that his laptop stand by

light had left blinking and on being suspicion when he came there,

he found the laptop was not there. Then he inquired with the other

boarders and then while searching he found the accused along with

the laptop. After that the informant along with the public caught him

along with the laptop. Later police seized the laptop from him.

7. From the evidence of the PW.1 it is clear that he did not see the

accused taking away the laptop from his room. Though he said that

he was there in kitchen from which his room was visible, even after

that  he  could  not  locate  the  accused  near  his  room and  public

caught him with the stolen laptop. Later police seized and handed

over  the  laptop  to  the  informant  from  the  possession  of  the

accused. Similarly the PW.2 said that the accused was caught by the
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public  and  later  police  seized  the  laptop  from  the  accused.

According  to  the  I.O./PW.3  also  the  accused  was  caught  by  the

public.   Corroborating  the  evidence  of  PW.1  and  PW.2  the  I.O.

admitted that the laptop was recovered from the possession of the

accused. Later the same was received by the informant. 

8. From the ongoing para it  is  apparent  that  PW.1 was not  an eye

witness in this case. The informant had tried to depict a different set

of facts during his evidence. But the same had no corroboration with

the FIR. He during his evidence said that at the first instance he had

spotted the accused with the laptop but he had hide himself. But

later the accused was again caught by the public. But the perusal of

the FIR shows that  he had seen the accused attempting to take

away his laptop and when he raised alarm and then the accused

was caught by the public. From the evidence of the PWs. it is clear

that no one had seen the accused entering or trespassing the room

of the informant which was used for dwelling by the informant. 

9. Now, from the evidence of PWs it is seen that none of the P.W.s has

seen the accused person committing theft of laptop from the room

of the informant. Admittedly the accused was caught by the public

but  out  of  them  except  the  PW.2  none  was  produced  by  the

prosecution side. But the PW.1 and PW.2 are unanimous that the

laptop was found after catching the accused person. Defence could

not  bring  out  any  material  contradiction  in  evidence  of  PW1.

Defence could not rebut that PW.2 that he saw the laptop in hands

of  the  accused  person.  PW.2  is  corroborating  PW.1  stated  that

accused was handed over to the police along with stolen goods.

Defence contended that no document was produced to prove that

the laptop was of the informant. PW.3 affirmed that the laptop was

of the informant. Defence has not disputed that the seized laptop

was under possession of the informant. So, prosecution evidence at

least proves that the stolen laptop was of the informant and it was

seen  with  the  accused  person,  and  that  led  to  recovery  of  the

laptop. In this respect, ingredients of S. 411, IPC are attracted. So,

keeping in view the provisions of Section 221. CrPC and Illustrations

(a) and (b) appended thereto, this court deems it fit to convict the

accused person under Section 411, IPC instead of Sec.457/380 IPC.
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10.As such, accused Jahidul Haque is held guilty and convicted under

Section  411  of  the  IPC.  The  accused  is  however  acquitted

u/s.457/380 IPC after giving benefit of doubt. 

PROBATION & SENTENCING

In appears from the case record that the accused is appearing

regularly  before  this  court  since  2014.  He did  not  default  in  his

appearance.  The  accused  also  stated  that  this  is  the  only  case

which is pending against him. The accused also stated that he is a

poor person and he does not have anyone to look after his family.

He also stated that  on last  date he met with an accident  which

caused burnt injury in him. 

I  have given due consideration to the submission made by

the accused. I have also considered the fact that stolen article was

recovered by the informant himself on the same date of occurrence.

These are appearing relevant facts while determining the imposition

of sentence against the convict.

11.Admittedly the convict is an aged person with no previous criminal

record. It is pertinent to point out that Section 411 IPC includes the

punishment for imprisonment which may extent to 3 years or with

fine  or  with  both.  In  that  view  of  the  matter  the  jurisdiction  of

Section 4 of the Probation of Offender Act is not ousted and the

facts before me lead me to an opinion that the offender does not

deserve a jail sentence.

12.In such circumstance, I hereby direct that the sentence against the

convict  Zahidul  Haque  be  suspended  for  2  years  subject  to  the

convict agreeing to following conditions:

i. The offender shall give an undertaking in writing in the

form of a bond that he shall maintain peace and to be

good behaviour for a period of 2 years with a surety of

Rs.5000/- from today.

ii.  The offender shall also undertake not to commit any

offence of similar nature during the person.

iii. In the meantime the accused shall also keep the peace

and be of good behaviour.
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13. Bring the matter to the notice of the District Magistrate Dhubri and

the Probation officer as well as to O/C Dhubri PS by furnishing copy

of  the  order  to  these  authorities.  In  case  there  is  a  breach  the

authority  will  report  to  this  Court  which  will  then  hear  on  the

sentence and impose appropriate punishment.

14.I have heard the argument of this case on 08/05/19 and it was fixed

on 21/05/19 for judgement. But the date fixed the accused met with

accident  and  hence  he  could  not  appear  before  the  court  on

subsequent two dates. Hence the case is fixed today for judgement.

15.Furnish a free certified copy of this judgment to the accused/convict

accordingly. 

16. Given under my hand & seal of this Court and delivered in the open

Court on this day of  this 17th day of June 2019 at Dhubri.

 (SANGITA HALOI)
                        Judicial Magistrate First Class

     Dhubri
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      APPENDIX

PROSECUTION WITNESSES:

1. P.W-1 Elias Ahmed        
2.  PW-2 Syzzadur Rahman
3.   PW-3 Dewan Mannan

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

1. Exhibit.1 FIR

2. Exhibit  2 seizure list

3. Exhibit 3 Charge sheet

(SANGITA HALOI)
               Judicial Magistrate First Class,  

                       Dhubri


