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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

DHUBRI

G.R. Case No. 3982/2016

U/S 447/323/506/34 IPC

STATE OF ASSAM
                            -VS-
               1) ABDUL MOTIM SK
               2) HUSSAIN ALI
               3) AMINUR RAHMAN
               4) MOFIZUL HOQUE

……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

FOR THE STATE:- MR. D. CHOUDHURY, 
LEARNED A.P.P.

FOR THE ACCUSED:-       MR. A.K. CHOUDHURY, 
      LD. ADVOCATE

EVIDENCE RECORDED ON :-  23.07.18, 06.02.19, 
16.03.19, 25.04.19,

ARGUMENT HEARD ON:-        22/05/19
JUDGEMENT DELIVERED ON:- 04/06/19

JUDGMENT

1. In this case accused Abdul Motim Sk and three others are

facing trial for the case filed by the informant Sohid Ali, u/s

447/323/506/34 IPC.

2. The brief of the prosecution story as revealed from the FIR

inter-alia  is  that  on  21/09/16  at  about  8.00  AM while  the

informant along with his son and  nephew were ploughing in

their  land,  the  accused  persons  being  armed  with  lathi,

hoe(kodal)   came  to  their  land  and  thereafter  they

obstructed  them  from  ploughing.  After  that  the  accused

persons  chased towards  the  informant  in  order  to  assault

him. When the son of informant came forward to save him,

the accused persons hit him in his left hand with Khodal by

causing injuries on his person. Thereafter his nephew came

forward  to  save  them and the  accused persons  assaulted

him too causing injuries to him. Hence, the informant filed

the case.
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3. On receipt of the ejahar the O/C Golakganj P.S registered the

case vide Golakganj P.S Case No. 946/16, u/s 447/323/506/34

IPC and endorsed ASI Mr. M. Hoque to investigate the case.

During the course of investigation the I.O visited the place of

occurrence,  recorded  the  statement  of  the  witnesses,

collected the medical report of the victims. The I.O arrested

the  accused  persons  and  released  them  on  bail  as  the

offences  are  bailable  in  nature.   After  completion  of

investigation the I.O has submitted the charge sheet against

the  accused  persons  u/s  447/323/506/34  IPC  and  was

forwarded the case to the court for trial.

4. On  receipt  of  summons  the  accused  persons  appeared

before  the  court.  Copies  of  relevant  documents  were

furnished to the accused under section 207 of Cr. P.C. After

hearing the learned counsel for both the sides and on finding

sufficient materials to presume that the accused person has

committed  offences  punishable  under  section

447/323/506/34  IPC,  the  particular  of  offences  punishable

under the said sections were read over and explained to the

accused person to which he pleaded not guilty and claimed

to be tried.

5. In support of their case prosecution examined six numbers of

witnesses.  After  closure  of  prosecution  evidence

statement under section 313 of Cr.P.C. were recorded of

the accused person which were of total denial. Defence

side did not examine any witness.  Heard the argument

put forwarded by the learned Counsel for both the sides as

well as gone through the evidence available on record.

6.  Points for determination.

i) Whether the accused person on  21/09/16 at about

8.00  AM  at  village  Berbhangi  Part  II  committed  criminal

trespass by entering into the land of the informant with

intent  to  commit  offence  in  furtherance  of  their  common
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intention and thereby committed the offence punishable u/s

447/34 IPC?

ii) Whether the accused person on the same date time

and place voluntarily caused hurt to the informant, his son

and his nephew in furtherance of their common intention  

and  thereby  committed  the  offence  punishable  u/s

323/34 IPC?

iii)  Whether  the accused persons on the same date

time and  place  criminally  intimidated  the   informant,  his

son  and  his  nephew to  cause  injuries  to  their  persons  in

furtherance  of  their  common  intention  and  thereby

committed the offence punishable u/s 506/34 IPC?

Discussion, Decision and Reasons thereof:-

7. I have gone through the evidence on record and heard the

learned counsels of both sides and I shall now discuss and

decide the points formulated.  

EVIDENCES

8. In  this  case  informant  Sahid  Ali  was  examined  as  PW-1,

Johirul  Islam  was  examined  as  PW-2,  Moinul  Hoque  was

examined as PW-3, Dr. Md. Sah Alom Sk was examined as

PW-4 and I/O Mazial Hoque was examined as PW-5.

9. PW-1 Sahid Ali deposed that he is the informant in this case.

He said that about two years back while he was ploughing in

his land, the accused persons appeared there and obstructed

them  from  ploughing  and  committed  marpit upon  them.

Accused Hussain Ali assaulted in the hand of his son with a

Kodal causing injuries to him. Hence he filed this case.

         During his cross examination he denied the suggestion

that  he  did  not  state  before  the  police  that  the  accused

assaulted his  son.  He denied the suggestion that  accused

Hussain  Ali  did  not  assault  his  son.  He  admitted  that  the

accused persons also filed a case against them. He admitted

that there was a land dispute with the accused persons and a

civil suit is pending in the court. He said that the houses of

Sirajul and Mahar Ali  are near the place of occurrence. He

said  that  many  people  were  gathered  at  the  time  of
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occurrence. Sirajul, Ahar Ali and Monser were present at the

time of occurrence. He denied the suggestion that he filed

this case to escape from the case filed against them by the

accused persons. He denied the suggestion that they illegally

occupied the land of the accused persons and hit Hussain in

his head causing blood injuries.

10. PW-2  Johirul Islam deposed that this case was filed by his

father  against  the  accused  persons.  He  stated  that  the

incident took place two years back at about 8.00 AM. He said

that at that time he along with his brother Moinul and father

were ploughing,  then the accused persons appeared there

and  obstructed  them  from  ploughing.  He  said  that  the

accused Mofizul  hit  him in  his  head with  a  kodal causing

blood injuries in his head and hand. Hence, later his father

filed this case.

           During  his  cross  examination  he  denied  the

suggestion  that  he  did  not  state  before  the  police  that

accused Mofizul had assaulted him.  He said that at the time

of occurrence about 20 persons present were present there

but he does not know who were present there. He denied the

suggestion that  they  appeared  at  the place of  occurrence

when the accused persons were ploughing and hit Hussain in

his head by causing blood injuries. He denied the suggestion

that he filed this case in order to escape from the case filed

by the accused persons against them. He admitted that the

police  did  not  seize  his  wearing  'Ganji.  He  denied  the

suggestion that he did not have any injuries.  

11. PW-3 Moinul Hoque deposed that the informant in her uncle

and the accused persons are known to him. He said that on

21/09/2016  at  about  8.00  AM  he  along  with  Jahirul  and

informant Sahid Ali went to their cultivated land and while

they were ploughing in that land, the accused persons Matin,

Hussain  Ali,  Manirul,  Mafijul  and  Haminur  came  to  the

cultivated land by carrying lathui etc. After that the accused

asked them to leave the land and when they refused accused

Mofizul hit Jahirul with a kodal in his hand and when he sat

down the hit struck in his head. After that Matin hit him with
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a lathi. On seeing the attack they ran away from the place of

occurrence and later his uncle filed the case.

            During  his  cross  examination  he  denied  the

suggestion  that  he  did  not  state  before  the  police  that

Mafizur hit Jahirul with a kodal in his head and when he sat

down the hit struck in his head or Matin hit him with a lathi.

He admitted that he a civil suit is pending for the disputed

land. He said that about 20 to 25 people were present in the

place of occurrence but he does not know their names. He

denied  the  suggestion  that  while  accused  persons  were

cultivating in that land, then they being with lathi, fala had

entered into their land and had beaten them. He said that he

did not submit any documents to the police.

12. PW-4 Dr. Mohd. Sah Alom Sk deposed that on 21/09/16 he

was posted at Golakganj Hospital as MO ( Ayurvedic). On that

day he examined following patients and found the following:-

        Patient No. 1. Jahirul Islam          

         i) Abrasion on left arm, size 1 x 2cm

         ii) Tenderness on left shoulder.

         Patient No. 2. Moinul Hoque

         i) slight rashness on right knee joint.

          In his opinion the injuries were simple, fresh and caused

by blunt object. He has exhibited the medical report as exhibit-1

and exhibit-2. Exhibit-1(1) and exhibit-2(1) are his signatures.

      During  his  cross  examination  he  said  that  the  injuries

detected might be the result of fall. He admitted that he did not

mention the age of injury.

13.PW-5 Mazial Hoque deposed that on 21/09/16 he was posted

as i/c at Nalia PP and on that day the OC of Golakganj P.S

registered a case and endorsed him to investigate the case.

Accordingly, he visited the place of occurrence, recorded the

statement of the witnesses, and prepared the sketch map.

The accused persons were voluntarily appeared before the

police station and then he arrested them and released on

bail. He also collected the medical report. After completion of

investigation  he  submitted  charge  sheet.  Exhibit-3  is  the

charge sheet and exhibit-3(1) is his signature.
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           During his cross examination he stated that Sahid Ali

did not state before him that accused Hussain Ali hit his son

with a  kodal.  He said that the  kodal belong to Sahid. PW-

2/Jahirul Islam did not state before him that Mafizul hit them.

He deposed that accused attacked him. He stated that PW-

3/Moinul stated before him that Abdul Matin hit Jahirul and

Hussain Ali hit with lathi. He said that he did not state before

him that Mofizur hit with kodal in Jahirul's head and then he

fell down. He said that that he did not state before him that

Matin hit Moinul with lathi. He said that he did not seize land

document. He said that both side had land dispute. He said

that  the  witnesses  are  the  relatives  of  the  informant.  He

admitted that he could not trace the persons mentioned in

the sketched map. He said that there was a cross case. He

denied the suggestion that  he filed the charge sheet on the

basis of faulty investigation.

APPRECIATION OF EVIDENCES

14.In this case out of five prosecution witnesses examined by

the prosecution side, PW-2 and PW-3 were the victims of this

case and the PW-1 was the informant. PW-4 was the M/O of

this case.

15.The  M/O in  his  evidence said  that  he had detected  some

simple and fresh injury upon Jahirul Islam/PW-2 and he got

injury in his arm whereas Moinul Hoque got injury in his right

hand.  Now on the basis of  medical  report  the prosecution

side pressed on the point that the said injuries were caused

by the accused persons on the date of incident.  However the

defence side has alleged that the injury was the result of fall

on hard substance. According to defence side, the accused

persons are nowhere connected to the alleged incident.

16.I have heard and given weightage to the argument of both

sides.  Perusal  of  case  record  reveals  that  both  sides  are

having some dispute pertaining to their land. The informant

during  his  cross  examination  admitted  about  a  civil  suit

pending between the parties. Now, from the evidence of PW-

1 including other witnesses it is clear that there is nothing on
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record  to  show  that  the  accused  was  the  owner  of  the

disputed  land.  They  have  also  failed  to  produce  any

documents in support of their prayer u/s 447 IPC. Since the

place of occurrence itself is a disputed land it appears that

no offence u/s 447 IPC is prima-facie made out in this case. 

17.Now  coming  to  the  other  ingredients  of  this  case  are

concerned, the FIR reveals that the accused had entered the

land and started assaulting the informant side. In the FIR the

informant  mentioned  that  the  accused  persons  had

threatened them with the fear of death. Said allegation of

the informant does fall under the purview of Sec.506 IPC. But

during the evidence he had not mentioned anything to the

effect that the accused persons had threatened them in any

manner. PW-2 and PW-3 also did not utter a single word to

attract the ingredients under section 506 IPC. Hence, I find

no clear and cogent evidence to prosecute the section 506

IPC as well. 

18.Now as regard to the ingredients u/s 323 IPC is concerned,

the medical report shows that the victims were examined on

the date of incident itself.  The FIR was also lodged on the

date of incident itself and the said act of the informant shows

that  he  had  acted  promptly  after  the  alleged  incident.

Though  the  defence  side  suggested  to  the  M.O.,  that  the

injury  may  be  caused  due  to  fall  on  hard  substance  but

during the evidence of victim i.e., PW-2 and PW-3, they did

not put any suggestion to PW.2 and Pw.3 in this regard.

19. Now according to PW-2, it  was the accused person Mofijul

Hoque who had attacked him. Similarly PW-3 Moinul Hoque

said that the accused Mofijul hit PW-2/ Jahirul Islam with a

kodal.  But  contradicting  the  evidence  of  the  victims,  the

PW.1/informant  said  that  it  was  accused  Hussain  Ali  who

attacked  his  son/PW.2.  Out  of  four  accused  persons,  the

victims have named accused Mofijul Islam and accused Motin

as the assailants. But the victim PW-2 remains totally silent

on the injury caused by Hussain Ali. PW-1 and PW-2 also did

not mention anything as regard to the injuries to PW-3/Moinul

Hoque. 
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20.Thus  from  the  above  discussion  it  is  appeared  that  the

prosecution witnesses had given contradictory evidence as

regard  to  the  assailants.  Admittedly  both  sides  had  land

dispute, even after that I find no justifiable ground as to why

the  informant  and  the  victim  had  named  the  accused

differently  as  their  attacker.  It  is  also  not  disputed  the

informant side is familiar with the accused’s side and their

identity.  Further  the  incident  happened  in  the  bright  day

light. According to the informant the public saved them from

the  accused.  Even  after  that  none  of  the  independent

witnesses are examined in this case. The PW.6 being the I.O.

admitted that he could no trace the other villagers. Further

during  his  cross  examination  he  admitted  that  during  the

course  of  investigation  victim  Jahirul  did  not  name  the

accused  in  front  of  him/I.O.  The  I.O.  also  stated  that  the

informant himself did not name the accused Hussain Ali as

the assailant of his son. Further he also admitted that he did

not seize any equipment from the P.O. Thus it  is apparent

that the evidence of the informant and the victims are not

corroborated  by  the  I.O.  They  had  introduced  totally  new

facts  in  their  evidences.  Further  the  contradiction  of  the

prosecution  witnesses  make  their  version  weak  and

untrustworthy. 

21.In the backdrop of the above discussion I come to the safe

conclusion  that  the  prosecution  had  measurably  failed  to

prove the charges against the accused beyond all reasonable

doubt  and  as  such  the  accused  are  acquitted  of  all  the

charges and set at liberty forthwith. 

22. The bail  bonds of the accused persons are extended for a

period of six months as per section 437-A Cr.PC.

23. Given under my hand & seal of this Court and delivered in

the open Court on this 4th  day of  June, 2019 at Dhubri.

                                              (SANGITA HALOI)
                      Judicial Magistrate First Class

              Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W-1  Sahid Ali
P.W-2 Johirul Islam
P.W-3 Moinul Hoque
P.W-4 Dr. Mohd. Sah Alom Sk
P.W-5 Mazial Hoque

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 & 2 Medical report

Exhibit-3 Charge sheet

    (SANGITA HALOI)
                      Judicial Magistrate First Class, 

    Dhubri


