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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,
DHUBRI

G.R. No. 4445/2015

U/S 380 IPC

STATE

VS

1) ALOM MIAH @ SK

             2) SOPIOR RAHMAN @ RIFIL

    …............... ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.

 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

FOR THE STATE:- MR.  D.  CHOUDHURY,  LEARNED
A.P.P.

FOR  THE  ACCUSED:-      MR.  N.A.  HUSSAIN,LEARNED
ADVOCATE  EVIDENCE  RECORDED  ON  :-   06/02/19,
20/02/19,

05/03/19, 30/03/19,

10/05/19

ARGUMENT HEARD ON:-        13/06/2019

JUDGMENT DELIVERED ON:-   18/06/2019

JUDGMENT

1. In this case accused Alom Miah @ Sk and Sopior Rahman are

facing trial for the case filed by the informant Shanawaz Sk,

u/s 380 IPC.

2. The brief of the prosecution story as revealed from the FIR is

that  on 23/09/2015 at night someone had committed theft of

three numbers of  mobile  phones belonged to the informant

and his brother Asik Sk. Hence, the informant filed this case

against unknown persons.  

3. On  receipt  of  the  ejahar  the  OC  of  Dhubri  Police  Station

registered  the case vide Dhubri P.S case No. 1249//15, dated

29.09.15 u/s 380 IPC.  During the course of investigation the

I.O. visited the place of occurrence, recorded the statement of
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the witnesses,  seized the  materials and arrested the accused

persons.  After  conclusion of  investigation the I.O.  submitted

the charge sheet against the accused persons under section

380  IPC and was forwarded to face trial before the Court.

4. On receipt of summons the accused persons appeared before

the court. Copies of relevant documents were furnished to the

accused persons under section 207 of Cr. P.C. After hearing the

learned counsel  for  both the sides  and on finding sufficient

materials  to  presume  that  the  accused  persons  have

committed  offence  punishable  under  section  380  IPC,  the

charge  under  the  said  section  was  framed,  read  over  and

explained to the accused persons to which they pleaded not

guilty and claimed to be tried.

5. In  support  of  their  case  prosecution  examined  eight

prosecution witnesses.  After closure of  prosecution evidence

statement under  section 313 of  Cr.P.C.  was  recorded of  the

accused  which  were  of  total  denial.  Defence  side  did  not

examine any witness. Heard the argument put forwarded by

the learned Counsel for both the sides as well as gone through

the evidence available on record.

6.  Point for determination.

        Whether the accused on 23/09/2015 at night at

Ward No. 9, Dhubri committed theft of three numbers

of mobile phones belonged to the informant and his

brother  and  thereby  committed  the  offence

punishable u/s  380 IPC?

              Discussion, Decision and Reasons thereof:-

7. In  this  case  informant  Sanowar  Sk  was  examined as  PW-1,

Sahinur  Islam  was  examined  as  PW-2,  Ashraful  Hoque  was

examined as PW-3,  Kulsum Begum was examined as PW-4,

Asif Sk was examined as PW-5. Nobirul Islam was examined as

PW-6,  Sahidur Rahman was examined as PW-7 and Kashema

Khatun was examined as PW-8.
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8. PW-1  Sanowar  Sk  deposed that  he  is  the  informant  of  this

case.  He  said  that  about  four  years  back  someone  had

committed  theft  of  four  numbers  of  mobile  phone  from his

house.  Police  took  the  documents  of  the  mobile  phones.

Exhibit-1 FIR and Exhibit-1(1) is his signature. Exhibit-2 is the

seizure list and Exhibit-2(1) is his signature.

During his cross examination he stated that the he does not

remember the numbers of those mobile phones. He admitted

that he does not know  who committed the theft.  

9. PW-2  Sahinur  Islam  deposed  that  the  informant  and  the

accused persons are known to him. He said that in the year

2015 the informant filed a case for missing his phone. When

they tracked the phone numbers, they found that the accused

Alom Miah was using mobiles. Then they searched the house

of the accused and found three numbers of mobile phones and

out of them one was Macromax and forgot the  other phones.

After that they brought the accused along with mobile phones

to the police station. Exhibit-3 is the seizure list and Exhibit-

3(1) is his signature.

During his cross examination he said that he does not

remember  the EMEI  number of the mobile phones. He stated

that the mobile belonged to the informant and who lived in

Ward No. 9. He stated that he does about the other mobiles.

The I.O. seized the mobile in the residence of the accused and

at  that  time  no  neighbours  were  present  in  the  place  of

occurrence. He denied the suggestion that he did not find any

mobile phones in his house.

10. PW-3 Ashraful Hoque deposed that the informant is known to

him. He said that in the year 2015 the informant filed this case

for  missing  his  and his  brother's  phones.  Later  the  mobiles

were recovered from accused Alom MIah. A.S.I. Elias Hussain

seized the mobile phones and at that time he was present in

the  place  of  occurrence.  Exhibit-3  is  the  seizure  list  and

exhibit-3(2) is his signature.

During  his  cross  examination  he said  that  at  the  time of
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search the I.O. Sahinur and himself were present. He admitted

that at that time no neighbors was listed as a witness in the

seizure list. He said that he does not know the IMEI number of

the mobile phones. He denied the suggestion that the I.O. did

not find any mobile phones in his house.

11. PW-4 Kulsum Begum deposed that her son is the informant in

this  case.  She  said  that  she  does  not  know  the  accused

persons. She said that about 4/5 years back at about 9.00 AM

she found her phone and her son's phones went missing. The

mobile  phones  showing  switch  off  and  later  they  filed  this

case.

During her  cross examination  she said  that  she does not

know the IMEI numbers of the phones. She admitted that she

does not know who committed the theft.

12.  PW-5 Asif Sk deposed that the informant is his brother. He said

that about 4 years back they filed a case for missing three

numbers of mobile phones. He said that after 2/3 days of filing

the  case  the  police  informed  that  the  mobile  phones  were

recovered. He said that they produced the documents. He said

that they did not find the mobile phone till date.

        During his cross examination he stated that he does not

know the EMEI numbers of the phones. He admitted that he

does not know who committed the theft.

13. PW-6 Nobirul Islam deposed that the informant is not known to

him but the accused persons are known to him. He said that

about 3/4 years back he heard some halla  in front of College

TOP and saw the accused persons were caught by the police.

But  he  does  not  know  why  they  were  arrested.  His  cross

examination was declined by defence side.  

14.PW-7  Sahidur  Rahman  deposed  that  the  informant  is  not

known to him but the accused person Alom is known to him.

He deposed that he does not know anything about the case.

His cross examination was declined by defence side.

15. PW-8 Kashema Khatun  deposed that  the  informant  and the
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accused persons are not known to her. She deposed that he

does not know anything about the case. His cross examination

was declined by defence side.

                 APPRECIATION OF EVIDENCES

16.In this case, out of the eight numbers of witnesses examined

by the prosecution side none of the  witnesses have seen the

accused  entering  into  the  house  of  the  informant  for

committing  theft  of  the  mobile  phones.  The  informant/PW-1

admitted  that  he  could  not  say  who  committed  the  theft.

Similarly the brother of the informant/PW-5 did not know who

committed  the  theft.  The  PW-1  said  that  four  numbers  of

mobile phones were missing from his house and later police

has seized the retail invoice from his possession. According to

PW-2, who was the police constable at that relevant time and

during the course of his investigation the police searched the

house of the accused Alom Miah and three numbers of mobile

phones were recovered from his possession vide exhibit-3 and

exhibit-3(1  )  is  his  signature.  Similarly  PW-3 was  the police

personnel and he also admitted that he was there at the time

of seizing of  the mobile  phones from the possession of  the

accused  Alom  Miah.  The  evidence  of  PW-5/brother  of  the

informant  confirmed  that  the  police  had  recovered  stolen

goods although the other two PWs i.e., PW-2 and PW-3 shows

that the phones were recovered from the possession of Alom

Miah. From the above discussion it appears that in the FIR the

informant did not name any person and as the offender. But

during the search and investigation the police was successful

in recovery of the mobile phones.

17.Now  it  is  already  discussed  that  none  were  sent  up  for

committing offence hence, I am of the considered opinion that

there is no sufficient ground to convict the accused u/s 380

IPC.

18.However the recovery of stolen goods from the possession of

the accused person Alom Miah @ Sk shows that  he was in

possession  of  stolen  goods.  Hence,  I  am of  the  considered

opinion that the act of the accused Alom Miah @ Sk fulfills the
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ingredient u/s 411 IPC.  But I  find no incriminating materials

against  the  accused  person  Sapior  Hoque  @  Rifil  and

accordingly, he is acquitted from this case.

19.Accused Alom Miah @ Sk is found guilty for committing offence

u/s 411 IPC and accordingly, he is held guilty and convicted.

PROBATION & SENTENCING

At the time of hearing the accused stated that he is a poor

person and he does not have anyone to look after his family. He

said he is rearing his family by working as a labour. He said if he

is sent to jail then his whole family would have to starve. I have

given due consideration to the submission made by the accused.

I have also considered the fact that stolen article was recovered

by the informant himself on the same date of occurrence. These

are appearing relevant facts while determining the imposition of

sentence against the convict. 

20. Admittedly the convict is an aged person with no previous

criminal record. It is pertinent to point out that Section 411 IPC

includes the punishment for imprisonment which may extent to 3

years or with fine or with both. In that view of  the matter the

jurisdiction of Section 4 of the Probation of Offender Act is not

ousted and the facts before me lead me to an opinion that the

offender does not deserve a jail sentence.

21.In such circumstance, I hereby direct that the sentence against

the convict Alom Miah @ Sk is to be suspended for 2 years

subject to the convict agreeing to following conditions:

i. The offender shall give an undertaking in writing

in the form of a bond that he shall maintain peace

and to be good behaviour for a period of 2 years

with a surety of Rs.5000/- from today.

ii.  The offender shall also undertake not to commit

any offence of similar nature during the person.

iii. In the meantime the accused shall also keep the

peace and be of good behaviour.
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22. Bring the matter to the notice of the District Magistrate Dhubri

and  the  Probation  officer  as  well  as  to  O/C  Dhubri  PS  by

furnishing copy of the order to these authorities. In case there

is a breach the authority will  report to this Court  which will

then  hear  on  the  sentence  and  impose  appropriate

punishment.

23.Furnish  a  free  certified  copy  of  this  judgment  to  the

accused/convict accordingly. 

24.Return the seized articles to the original owners. 

25. Given under my hand & seal of this Court and delivered in the

open Court on this day of  this 17th day of June 2019 at Dhubri.

 (SANGITA HALOI)
                        Judicial Magistrate First Class

     Dhubri
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APPENDIX

PROSECUTION WITNESSES:

P.W-1 Sanowar Sk( Informant)
P.W-2  Sahinur Islam
P.W-3 Ashraful Hoque
P.W-4 Kulsum Begum
P.W-5 Asif Sk
P.W-6 Nobirul Islam
P.W-7 Sahidur Rahman
P.W-8 Kashema Khatun

DEFENCE WITNESSES : Nil

COURT WITNESSES : Nil

EXHIBITED DOCUMENTS:

            Exhibit-1 FIR

  Exhibit-2 & 3 Seizure list

   (SANGITA HALOI)                  

Judicial Magistrate First Class
Dhubri


