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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.05/2007

Parties:-

Musstt. Samful Khatun
W/O: Late Abdul Salam @ Abdus Salam
VILL: Charuabakra
P.O: Chirakuta
P.S: Chapar
Dist: Dhubri, Assam

..Claimant

Vs.

1.Sri Chandan Deka

S/O: Sri Uttam Ch. Deka

Baisistha Chariali, Amril Nagar

Guwahati – 29

(Owner of Dumper Truck No.AS-26-C/8053)

2.The New India Assurance Company Limited
New Guwahati – 781005
(Insurer of Dumper Truck No.AS-25-C/8053) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Ejaz Ahmed, Advocate for the claimant

Smt. Banashree Neog Deka, Advocate for OP No.1

Sri S.K. Das, Advocate for OP No.2

Date of argument:  21.05.2019

Date of judgment:  20.06.2019
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Judgment 

This claim petition has been filed by the claimant U/s. 166

of the M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 09.07.2006 at about 2:00 / 2:30 P.M. near

Syhamplong village under Khliehriat P.S.
Claimant’s  case  in  brief  was  that  on  09.07.2006  while

husband of  the claimant  was going on the road in a hilly  area and

reached near Shymplong village suddenly a truck bearing registration

No.AS-25-C/8053  was  coming  from  back  side  speedily  and  due  to

negligent driving by the driver of the truck the said truck went of and

fell  down over husband of the claimant who was pedestrian at that

time.  As a result of the said accident husband of the claimant died on

the spot.  
After  receipt  of  information  about  the  accident  police

personal of Lumshung AD Camp filed an FIR before O/C Khliehriat P.S.,

Meghalaya  and O/C  Khliehriat  P.S.  had  registered  a  UD Case  No.18

(7)/06 U/s. 174 CrPC.  Ext-1 is the certified copy of FIR.
Claimant  further  stated  in  her  claim petition  that  dead

body of her husband was recovered from Steene Garage by the police

and forwarded to Khliehriat CHC for conducting P.M. examination and

after P.M. examination handed over the dead body.  Thereafter they

handed over the dead body to us and last rites of her husband were

performed.  Ext-2 is the P.M. Report.
After investigation of this case O/C Khliehriat P.S. filed an

FIR as it was unnatural death caused by accident.  Ext-3 is the FR, ext-

4 is Form No.54 Report. 
 At the time of death deceased was 32 years old and he

was  working  as  supervisor  under  KBP  Construction  Company  and

drawing monthly salary of Rs. 5,000/-.
Claimant side further stated in her claim petition that her

husband  died  leaving  behind  following  dependants  namely  Samful

Khatun wife of the deceased, Mormi Begum daughter of the deceased

(married),  Morjina  Begum  daughter  of  the  deceased  (married)  and

Sarjina Begum (unmarried daughter) of the deceased.  Due to death of
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her husband she along with her daughters had been living in great

hardship as they are dependants upon the income of her husband.
Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 7,00,000/- along with interest from the

date of institution of this case till realisation.
On receipt of  this petition an MAC Case was registered

and summon was issued to the opposite parties.  On receipt of the

summon OP No.1 owner of the offending vehicle had appeared through

her counsel and filed written statement.  The main contentions of the

written statement submitted by OP No.1 are as follows:
That  claim  petition  filed  by  the  claimant  is  not

maintainable  against  the  answering  OP,  that  the  averment  not

specifically admitted may be deemed to be denied by the answering

OP, that the statement made in para-1 & 2 are not in the knowledge of

the answering OP, hence need no reply but para-3 is not admitted by

the answering OP because answering OP has no knowledge about the

age of  the deceased, hence claimant is  liable to produce age proof

document of the deceased in support of his age as mentioned by the

claimant in his claim petition, that the statement made in para-4 & 5 of

the  claim  petition  are  admitted  by  the  answering  OP,  that  the

statements  made  in  para-6  &  7  are  not  in  the  knowledge  of  the

answering OP, that the statements made in para-8 & 9 of the claim

petition are admitted by OP No.1, answering OP has no comments in

this  respect  and  because  these  are  matter  of  records,  that  the

statements  made in  para-10 is  not  admitted  by  the  answering  OP,

para-11,  12  &  13  of  the  claim  petition  need  no  reply,  that  the

statements made in para-14 to 17 are admitted by the answering OP,

that the statements made in 18 to 20 are not in the knowledge of the

answering OP, hence need no reply and claimant is liable to prove it,

that the statement made in para-21 of the claim petition about the

compensation  without  any  legal  and  material  basis  and  is  highly

exaggerated, excessive and exorbitant, it is contrary of the provisions

of the M.V. Act as well as settled principles of law, that the statements

made  in  para-22  of  the  claim  petition  is  partly  admitted  by  the

answering OP, that the answering OP state that alleged vehicle No.AS-
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25-C/8053 Tata Truck is duly registered in his name and all taxes and

other dues are paid, that the validity and fitness certificate and route

permit  of  the  alleged  vehicle  are  also  covered  on  the  date  of  the

accident.  Under the aforesaid facts and circumstances OPNo.1 prayed

before  the  Hon’ble  Court  to  dismiss  the  claim  petition  against  the

answering OP No.1 and thus oblige.
OP No.2  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.2 are as follows:
That  this  case  is  not  maintainable  in  its  present  form

under the M.V. Act as amended upto date, there is no cause of action

for the claim, hence this claim petition is not maintainable at all, that

this  claim  petition  is  hit  by  principle  of  estoppels,  waiver  and

acquiescence and hence it  is  liable  to  be dismissed,  that  save and

except which has been specifically admitted in the written statement

rest of the averments are denied by the OP, that OP craves leave of the

tribunal to take defence U/s. 149 (2) and 147 of the M.V. Act, that in

reply to para-1, 2, 3, 4 & 6 of the claim petition, it is submitted that this

OP h as no direct knowledge about those paras, hence it  is denied.

Further, OP also disputes the contents of para – 3, 4 & 6 of the petition

specifically and OP invites the claimant to prove the averments strictly,

that the answering OP also denied the contents of para – 8, 9, 10, 11,

12 & 13 of the claim petition as this OP has no knowledge about the

contents of those paras, that OP also reserve the right to file additional

written statement if so required, that the compensation claimed by the

claimant is high, excessive and without having any basis in the eye of

law, that the victim who was working at KBP Construction Company at

the  time  of  accident  and  he  was  in  the  employment  roll  of  the

company, hence claimant has right to file Workman’s Compensation

Case before Commissioner and this tribunal is not the proper forum to

claim compensation.  Under the aforesaid facts and circumstances OP

prayed before  the  Hon’ble  Court  to  dismiss  the  claim petition  with

costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues:
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1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-25-C/8053 and

husband of the claimant died due to said accident?
2 Whether the offending vehicle was duly insured with

M/s.  New  India  Assurance  Co.  Ltd  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  aforesaid  case  claimant  side  had  submitted

evidence on affidavit of three witnesses.  Out of which CW-2 did not

turn up.   Later claimant  side had filed a petition for expunging the

evidence  of  CW-2.   OP  insurance  company  did  not  adduce  any

evidence.  

Heard arguments on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Samful Khatun claimant in her evidence on affidavit

had stated that she is the petitioner as well as claimant of this case

and she is well  acquainted with the facts and circumstances of this

case.   She  further  stated  in  her  evidence  on  affidavit  that  on

09.07.2006 while her husband named Abdul Samad was going on the

road in the hilly area and reached near Shymplong village suddenly a

truck bearing registration No.AS-25-C/8053 was coming from back side

speedily and due to reckless driving by the driver of vehicle the said

truck fell  down over who was pedestrian at that time.  She further

stated in her evidence on affidavit that her husband fell down along
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with  offending  truck  and died  on  the  spot  on  09.07.2006 at  about

2:00 / 2:30 P.M. 
She further stated in her evidence on affidavit that after

receipt of information about the accident police personal of Lumshung

AD Camp filed an FIR before O/C Khliehriat P.S., Meghalaya and O/C

Khliehriat P.S. had entered the contents of the FIR in the GD Entry by

GD Entry No.175 and requested O/C Khliehriat  P.S.  to register a UD

Case  and  accordingly  O/C  Khliehriat  P.S.,  Jayantiya  Hills  district,

Meghalaya had registered an UD Case No.18 (7)/06 U/s. 174 CrPC.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that her deceased husband was a day labour under a Sardar of

a company at Shymplong in the state of Meghalaya.  Occurrence took

place  at  Shymplong  in  Meghalaya  but  she  cannot  able  to  say

registration number and owner of the offending vehicle.  She further

stated in her cross examination that she had not appeared in the court

to face cross examination by the counsel  of  the insurance company

since last 12 years.  She further stated in her cross examination that

she had not submitted any income proof document in the court.  She

further stated in her cross examination that she cannot able to say

whether  in  the  FIR  i.e.  ext-1  regarding  death  of  her  husband  was

mentioned  or  not.   She  denied  in  her  cross  examination  that  her

husband did not die due to the said accident.  She further stated in her

cross examination that she had not submitted any age proof document

of her deceased husband except P.M. Report in the court.  She further

stated in her cross examination that her daughters are married and she

cannot able to say exact speed of the offending vehicle at the time of

accident.   She  denied  in  her  cross  examination  that  her  deceased

husband had no income of his own and offending vehicle was not at

fault causing the said accident.
CW-3 Ramjan Ali in his evidence on affidavit had stated

that he know the deceased and the claimant of this case.  He further

stated  in  his  evidence  on  affidavit  that  on  09.07.2006  at  village

Shymplong road he was there in the place of occurrence and saw that

one  vehicle  bearing  registration  No.AS-25-C/8053  was  coming  from
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back side while they are coming to Shymplong village to collect labour

for that company and driver of the truck drove the vehicle in excessive

speed and negligent manner suddenly pushed back which resulted the

truck  fell  down  over  the  pedestrian  named Abdul  Samad  @ Abdus

Samad who was coming through hilly road and deceased died on the

spot.
He  further  stated  in  his  evidence  on  affidavit  that

deceased was a skilled labour and earned Rs. 5,000/- per month and

he was the only bread earner of the family and he left behind his wife

and three daughters.
He  further  stated  in  his  evidence  on  affidavit  that  the

vehicle  in  question  was  duly  insured  with  New  India  Assurance

Company Limited and accident took place during the validity period of

insurance  policy  and  driver  of  the  vehicle  was  carrying  valid  and

effective driving licence.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he is a pharmacist by profession and at the time of accident

who was working in a construction company as a Moharar.  He further

stated in his cross examination that he had not submitted any paper to

prove that he was a Moharar at the time of accident.  He further stated

in his cross examination that he cannot able to say name of the road

where the accident took place and road runs on north to south.  He

further  stated in  his cross examination that  after the accident local

people apprehended the driver.  He denied in his cross examination

that he is a procured witness of the claimant and did not witness any

accident.  He further stated in his cross examination that he cannot

able  to  say  speed limit  of  the vehicle  in  the hilly  road nor  he had

enquired about the same.  He denied in his cross examination that the

monthly income of the deceased was not Rs. 5,000/-.  He also denied in

his cross examination that driver of the offending vehicle had no valid

driving licence at the time of accident.  He also denied that he had

deposed falsely in this case.
Perused  the  evidence  adduced  by  the  claimant  side

minutely.  
Heard arguments on behalf of both sides.  
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In  the  instant  case  claimant  side  had  examined  two

witnesses.  OP side did not adduce any evidence.  In the instant case

claimant side had exhibited following documents to prove this case.

Ext-1 is the FIR, ext-2 is P.M. Report,  ext-3 is Police Report,  ext-4 is

Form No.54 Report.
In the instant case OP No.1 owner of the offending vehicle

had appeared through his counsel and filed written statement and also

submitted copy of insurance policy.  As per copy of insurance policy

submitted by the owner of the offending vehicle insurance policy is

valid covering the date of the accident.  As per FIR which was being

filed by police officer of Lumshung AD Camp the alleged accident took

place on 09.07.2006 at about 2:30 P.M.  On the date of the accident the

driver  of  the offending vehicle  bearing registration No.AS-25-C/8053

driven by its driver in a reckless manner causing the said accident near

Shymplong village and as a result of the said accident the vehicle fell

down about 3000 / 4000 from the road.  As a result of the said accident

husband of the claimant who was a pedestrian died on the spot.  
Claimant  side  had  exhibited  P.M.  Report.   As  per  P.M.

Report  age of  the deceased at  the  time of  accident  was  33  years.

Claimant side had proved the police report and Form No.54 Report vide

ext-4.  As per Form No.54 Report registration number of the offending

vehicle is AS-25-C/8053 (Dumper Truck) and name of the owner of the

vehicle  is  Chandan  Deka  i.e.  OP  No.1  and  insurer  of  the  offending

vehicle  is  OP  No.2  i.e.  New  India  Assurance  Company  Limited  and

insurance policy is valid upto 10.02.2007.  As accident took place on

09.07.2006  so  insurance  policy  was  valid  covering  the  date  of  the

accident.  
Claimant side had mentioned in his claim petition and also

in  his  evidence  on affidavit  that  deceased was  a supervisor  of  KPB

Construction  Company  Pvt.  Ltd  and  working  within  the  area  of

Khliehriat P.S. under Jayantiya Hills District, Meghalaya and his monthly

salary  was  Rs.  5,000/-  but  claimant  side  except  giving  aforesaid

statement in her claim petition and also in her evidence on affidavit

had failed to produce any income proof documents that deceased was

a supervisor in a company posted at Khliehriat at the time of accident.
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As  claimant  could  not  produce  any  authentic  document  to  prove

income of the deceased at the time of accident so I treat the income of

the deceased notionally at Rs. 4,000/- per month and accordingly his

annual income comes to Rs. 4,000/- X 12 = Rs. 48,000/-.
As  per  evidence  of  the  claimant  and  also  in  the  P.M.

Report age of the deceased at the time of accident was 33 years so as

per decision of Hon’ble Supreme Court in Sarla Verma & Others Vs.

Delhi  Transport  Corporation  &  Others  decided  by  Hon’ble  Supreme

Court in Civil  Appeal  No.3483 of  2008 decided by Hon’ble Supreme

Court on 15th April, 2009 multiplier 16 will be applicable in this case.

Now, multiplying Rs. 48,000/- by appropriate multiplier 16 it comes to

Rs. 7,68,000/-
As per claim petition also and in the evidence on affidavit

of the claimant deceased left behind his wife and three daughters so

they are not dependent upon the income of the deceased except one

daughter other daughters are married.  So, as per decision of Hon’ble

Supreme Court decided in Sarla Verma’s case decided in Civil Appeal

No.3483 of 2008 1/3rd is to be deducted towards personal and living

expenses  of  the  deceased  where  number  of  family  dependents

members is 2 to 3. 
Now,  1/3rd of  Rs.  7,68,000/-  is  Rs.  2,56,000/-  and  after

deducting Rs. 2,56,000/- from Rs. 7,68,000/- it comes to Rs. 5,12,000/-.
Claimant  side had cited a decision of  Hon’ble  Supreme

Court decided in 2017 (4) TAC 673 SC, National Insurance Company

Limited (Petitioner) Vs. Pranay Sethi & Others (Respondents).  In the

said  case  Hon’ble  Supreme  Court  gave  some  guidelines  how  to

calculate  compensation  under  the  conventional  heads.  Claimant  is

entitled to get compensation amounting to Rs. 15,000/- under the head

of  loss  of  estate,  Rs.  15,000/-  under  the head of  funeral  expenses.

Claimant is also entitled to get Rs. 40,000/- under the head of loss of

consortium as claimant had lost her husband due to said accident.
Regarding  future  prospects  as  deceased  is  a  self-

employed as on the date of accident and falls in the category of below

40  years  40% of  the  established  income is  to  be  added  as  future

prospects.  40% of Rs. 5,12,000/- is Rs. 2,04,800/-.  Now, adding Rs.

2,04,800/- with Rs. 5,12,000/- it comes to Rs. 7,16,800/-.
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Thus, in total, the claimant is entitled to get Rs. 7,16,800/-

+  Rs.  15,000/-  +  Rs.  15,000/-  +  Rs.  40,000/-  =  Rs.  7,86,800/-  as

compensation.

In the instant case has been filed by the claimant in the

year 2007 and claimant had submitted her evidence on affidavit in the

year  2010 and she  had appeared  before  the  tribunal  to  face  cross

examination  on  03.12.2018.   The  owner  witnesses  i.e.  CW-3  also

appeared before the tribunal to face cross examination by the counsel

of the insurance company on 03.12.2018.  So, due to latches of the

insurance company this case is delayed considerably.  Accordingly, I

direct OP No.2 to pay compensation to the claimant amounting to Rs.

7,86,800/- along with 8% interest from the date of filing of evidence on

affidavit.

This MAC Case is accordingly disposed of. 

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

7,86,800/- (Rupees Seven Lakhs Eighty Six Thousand Eight Hundred)

only to the claimant payable by OP No.2, M/s.  New India Assurance

Company Limited, insurer of the Maruti Car through an account payee

cheque.  An interest at the rate of 8% per annum is allowed on the

total compensation from the date of filing of evidence on affidavit i.e.

16.02.2010 till realisation.

      Given under my hand and seal of this court this 20th day of June,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

MAC Case No.05/2007

Claimant’s witness : CW-1 Samful Khatun

  CW-3 Ramjan Ali

 Exhibits 

Ext-I Certified copy of FIR

Ext-II Certified copy of P.M. Report

Ext-III Certified copy of FR

Ext-IV Accident  Information  Report  in  Form

No.54

   Member: MACT: Dhubri. 


