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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.164/2015

Parties:-

1.Taslima Bewa
W/O: Late Fayzal Hoque
2.Taibur Islam
S/O: Late Fayzal Hoque
3.Fahima Khatun
D/O: Late Fayzal Hoque
4.Asmot Ali
S/O: Late Ismail Sk
5.Fatema Bibi
W/O: Asmot Ali
All are R/O:
VILL: Soulmari Part-II
P.O: Kacharihat
P.S. & Dist: Dhubri, Assam   ..Claimants

Vs.

1.Natinal Insurance Company Limited

Arun Prakash Mission, G.S. Road,

Bhangagarh, Kamrup (M), 781005

Represented by its Branch Manager,

Dhubri Branch, D.K. Road, Dhubri

P.O., P.S. & Dist: Dhubri, Assam

(Insurer of Truck No.AS-01-BC/9577)

2.Md. Taizul Khan
S/O: Khalik Khan
VILL: Morya Patty near Maszid
P.O: Amingaon, Guwahati-31
Dist: Kamrup, Assam
(Owner of the Truck No.AS-01-BC/9577)

3.Nur Islam
S/O: Kurpan Ali Sk
VILL: Takimari, Barbila, Lakhipur
P.O. & P.S: Lakhipur
Dist: Goalpara, Assam
(Driver of the Truck No.AS-01-BC/9577) ..Opp.

Parties 
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Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri R. Ansary, Advocate for the claimants

Sri S.K. Das, Advocate for OP No.1

None appeared for OP No.2

Sri Sonaullah Sk, Advocate for OP No.3

Date of argument:  23.05.2019

Date of judgment:  24.06.2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 05.02.2015 at about 5:30 P.M.
Claimants’ case in brief was that on 05.02.2015 at about

5:30 P.M. deceased i.e. Fayzal Hoque was proceeding from Golakganj

towards Agomani by riding motor cycle bearing registration No.AS-17-

D/9282 (Super Splendor) and while reached at Uttar Raipur Part-I on

NH-31 under Golakganj P.S. at that time one Truck bearing registration

No.AS-01-BC/9577 driven by its driver in a rash and negligent manner

suddenly knocked the motor cycle.  As a result of which rider of the

motor cycle named Fayzal Hoque along with pillion rider Motleb Ali Sk

sustained severe injuries.  
Immediately after the accident injured Fayzal Hoque was

brought  to  Golakganj  PHC  for  necessary  medical  treatment  but

considering the seriousness of injuries sustained by injured doctor of

Golakganj  PHC  referred  him  to  Dhubri  Civil  Hospital  for  better

treatment but doctor of the Dhubri Civil Hospital declared him death.
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Accordingly,  P.M.  examination  of  the  deceased  was  conducted  at

Dhubri Civil Hosptial.
Deceased Fayzal Hoque was the only earning member of

their family and at the time of his death deceased left behind claimant

No.1 i.e. his wife and after his death one female child was born named

Fahima Khatun claimant No.3.  Claimant No.4 & 5 are the parents of

the deceased.  
In  respect  of  the aforesaid  accident  an FIR was lodged

before O/C Golakganj P.S. and O/C Golakganj P.S. had registered a case

vide Golakganj P.S. Case No.68/15 U/s. 279/304-A/427 IPC.
Claimants side further stated in their claim petition that

they  had  spent  Rs.  20,000/-  for  carrying  dead  body  and  burial

expenses and religious formalities.
Claimant side further stated in her claim petition that the

vehicle in question was insured with OP No.1 and insurance policy is

valid upto 06.10.2015 covering the date of the accident.  OP No.1 is

liable  to  pay  compensation  to  the  claimant  for  the  death  of  the

deceased in a motor vehicular accident.
Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 15,00,000/- along with interest from

the date of institution of this case till realisation.
On receipt of  this petition an MAC Case was registered

and summon was issued to the Ops.  On receipt of summon OP No.1

insurer of the offending vehicle had appeared through his counsel and

filed written statement.  The OP No.2 owner of the offending vehicle

had received summon but did not turn up hence this case proceeded

ex-parte  against  him.   OP No.3  driver  of  the  offending  vehicle  had

received summon from the court  and appeared through his counsel

and  filed  written  statement.   The  main  contentions  of  the  written

statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP and hence claim petition is liable to be dismissed, that

the  claim  petition  is  barred  by  principle  of  estoppels,  waiver  and

acquiescence, hence liable to be dismissed, accident, if any, has been

caused due to negligence contributed by the injured himself and claim
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against National Insurance Company Limited is liable to be dismissed,

that the contents of para-22 of the claim petition is denied, that this

claim petition is  also bad for non impleading the owner,  driver and

insurer of  motor cycle No.AS-17-D/9282 (Super Splendor)  which was

admittedly involved in the accident was not made party in this case,

that the answering OP seeks protection U/s. 147 and 149 of the M.V.

Act, that as regards para-8 & 9 of the claim petition the answering OP

hereby  submits  claimant  or  the  relevant  official  may  be  issued

necessary directive to cause production of the police report and other

relevant papers for  the claim to be substantiated,  that  the medical

certificate,  P.M.  Report  and  other  papers  relating  the  alleged  injury

causing death may be directed to the petitioner to be produced for the

statement forwarded in para-11, 12 & 13 of the claim petition to be

substantiated, that the route permit / road permit, valid and effective

driving licene, registration documents, fitness certificate of the vehicle

may be directed to be produced by the owner, otherwise it shall  be

presumed  that  there  is  statutory  violation  of  the  policy  condition,

hence  answering  OP  prayed  before  the  Hon’ble  Court  to  hold  that

answering OP is not responsible towards any liability and the claim, if

any, is also subject to the compliance of section 64 VB of the Insurance

Act.  Under the aforesaid facts and circumstances OP prayed before the

Hon’ble  Court  to  dismiss  the  claim  petition  with  costs  against  the

answering OP.
OP  No.3  driver  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that the

claim  petition  is  barred  by  principle  of  estoppels,  waiver  and

acquiescence,  hence  it  is  liable  to  be  dismissed,  that  the  alleged

accident and the injury causing death of Fayzal Houqe has been caused

due  to  negligence  contributed  by  the  deceased  himself  who  was

admittedly riding the motor cycle at the relevant time of accident.  It is

further submitted that the deceased Fayzal Hoque / rider of the motor
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cycle  No.AS-17-D/9282 (Super Splendor)  drove the motor  cycle  in  a

rash and negligent manner violating the traffic rule and M.V. Act, came

to  the  wrong  side  and  ultimately  the  accident  took  place.   Hence,

answering OP No.3 is not responsible for the said accident and claim of

the petitioner is liable to be dismissed, that answering OP No.3 hereby

reserves the right to file additional  written statement, if  required at

later  stage,  that  the  contents  of  para-8  &  9  of  the  claim  petition

answering OP No.3 hereby submits that claimant or the relevant official

may be issued necessary direction to cause production of the police

report or other relevant papers for the claim to be substantiated, that

OP No.3 was holding a valid and effective driving licene at the material

time of accident which was valid upto 13.05.2015 and subsequently

after renewal  the validity period is  extended upto 26.05.2018.  The

vehicle was plying with holding valid registration certificate, insurance

policy, etc as such driver of the vehicle is not liable towards the claim,

hence claim against the answering OP No.3 is liable to be dismissed,

that the answering OP further submits that offending vehicle No.AS-01-

BC/9577 allegedly involved in the accident was duly insured with OP

NO.1  i.e.  National  Insurance  Company Limited  and insurance  policy

was valid upto 06.10.2015, hence compensation, if any, is awarded by

the learned court the same is to be paid by the insurer of the offending

vehicle i.e. OP No.1.  OP prayed before the Hon’ble Court to dismiss the

claim petition against the answering OP No.3 and thus oblige.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-01-BC/9577

(Truck) and husband of the claimant died due to said

accident?
2 Whether the offending vehicle was duly insured with

M/s. National Insurance Company Limited at the time

of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?
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DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  three

witnesses.  OP side did not adduce any evidence.

Heard arguments on behalf of both sides.

Evidence led b y claimant side are briefly discussed.

CW-1 Taslima Bewa wife of the deceased in her evidence

on  affidavit  had  stated  that  they  had  filed  this  case  for  claiming

compensation in respect of death of her husband in a motor vehicular

accident.   She  further  stated  in  her  evidence  on  affidavit  that  on

05.02.2015 at about 5:30 P.M. her husband named Fayzal Hoque was

proceeding from Golakganj towards Agomani by riding a motor cycle

bearing registration No.AS-17-D/9282 (Super Splendor) along with one

pillion rider named Motleb Ali Sk and while the vehicle reached at Uttar

Raipur  Part-I  on  NH-31  under  Golakganj  P.S.  one  Truck  bearing

registration  No.AS-01-BC/9577  driven  by  its  driver  in  a  rash  and

negligent manner suddenly knocked the motor cycle.  As a result of

which her husband named Fayzal Hoque along with pillion rider named

Motleb Ali sk had sustained severe injuries and ultimately her husband

died in the said accident.
He  further  stated  in  her  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  an  FIR  was  lodged  before  O/C

Golakganj  P.S.  and  O/C  Golakganj  P.S.  had  registered  a  case  vide

Golakganj P.S. Case No.68/15 U/s. 279/304-A/427 IPC.
She further stated in her evidence on affidavit that her

husband named Fayzal Hoque was a mason by profession and used to

earn  Rs.  10,000/-  per  month.   Deceased left  behind  following  legal

heirs  as  dependents,  (i)  Taslima  Bewa  aged  21  years  wife  of  the

deceased,  (ii)  Taibur  Islam son  of  the  deceased  aged  6  years,  (iii)

Fahima Khatun daughter aged about 2 years.
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Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 15,00,000/- along with interest for the

death of her husband in a motor vehicular accident from the date of

institution of this case till realisation.
Claimant  side  through  her  evidence  on  affidavit  had

exhibited following documents.  Ext-1 is the certified copy of FIR, ext-2

is the Form No.54 in original, ext-3 is the death certificate, ext-4 is the

certified  copy  of  P.M.  Report,  ext-5  is  the  certified  copy  of  Charge

Sheet,  ext-6 is  the certified copy of  Seizure List  & ext-7 is  the MVI

Report.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that she had not seen the alleged accident.  She further stated

in  her  cross  examination  that  she  could  not  able  to  say  how  the

accident took place.  She further stated in her cross examination that

she cannot able to say registration number of the motor cycle.  The

motor cycle belong to one Abdul Faruk.  She further stated in her cross

examination that her husband had three brothers and her brother in

law is mason and another works in field.  She had not submitted birth

certificate  of  her  sons  and  daughters  in  the  court.   She  further

admitted in her cross examination that she had not submitted voter

identity card of her deceased husband in the court.  She further stated

in her cross examination that her father in law was not dependant on

her deceased husband.  It is not a fact that her husband named Fayzal

Hoque  was  not  a  mason  by  profession  and  she  did  not  earn  Rs.

10,000/- per month.  She denied in her cross examination that since

the  accident  had  taken  place  due  to  fault  of  the  motor  cyclist  her

husband was riding at the relevant point of time of accident insurance

company is not liable to pay any compensation for the death of her

husband  in  a  motor  vehicular  accident.   She  denied  in  her  cross

examination that truck was not at fault in causing the said accident.

She  further  stated  in  her  cross  examination  that  she  is  not  aware

whether driver of the offending truck had valid driving licence and the

route  permit  at  the  time  of  accident.   She  denied  in  her  cross
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examination that she is not entitled to claim any compensation from

the OP insurance company.
CW-2 Asmat Ali  one of  the claimant  of  this  case in his

evidence on affidavit had stated that he is one of the claimant of this

case and is well acquainted with the facts and circumstances of this

case.  He further stated in her evidence on affidavit that on 05.02.2015

at about 5:30 P.M. while his son named Fayzal Hoque was proceeding

from  Golakganj  towards  Agomani  by  riding  a  motor  cycle  bearing

registration No.AS-17-D/9282 (Super Splendor)  and while the vehicle

reached at Uttar Raipur Part-I on NH-31 under Golakganj P.S. at that

time  one  Truck  bearing  registration  No.AS-01-BC/9577  driven  by  its

driver in  a rash and negligent manner suddenly knocked the motor

cycle.  As a result of which his son named Fayzal Hoque along with

pillion  rider  named Motleb Ali  Sk  had sustained severe injuries  and

injured was brought to Golakganj PHC for necessary medical treatment

but considering the seriousness of injuries sustained by the injured,

injured was referred to Dhubri Civil Hospital for better treatment but

the  doctor  of  the  Dhubri  Civil  Hospital  declared  him  dead  and

necessary P.M. examination of the deceased named Fayzal Hoque and

Motleb Ali Sk was conducted at Dhubri Civil Hospital.  He further stated

in his evidence on affidavit that after the P.M. examination dead body

of  the  deceased  was  handed  over  to  them  and  last  rites  of  the

deceased are conducted as per religious customs.  Claimant side had

incurred Rs. 20,000/- for carrying dead body and religious formalities.  
 He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  an  FIR  was  lodged  before  O/C

Golakganj  P.S.  and  O/C  Golakganj  P.S.  had  registered  a  case  vide

Golakganj P.S. Case No.68/15 U/s. 279/304-A/427 IPC.
He  further  stated  in  his  evidence  on  affidavit  that

deceased left behind following legal heirs, (i) Taslima Begum wife of the

deceased,  (ii)  Taibur  Islam  son  claimant  No.2,  (iii)  Fahima  Khatun

daughter of the deceased, (iv) Asmat Ali claimant No.4 father of the

deceased (v) Fatema Bibi claimant No.5 (mother of the deceased).
That the offending vehicle bearing registration No.AS-01-

BC/9577 (Truck)  was  duly  insured with  National  Insurance Company
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Limited and insurance policy is valid upto 06.10.2015 covering the date

of the accident.
He  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 18,00,000/- along with interest for the

death  of  his  son in  a  motor  vehicular  accident  and other  heads  as

admissible under M.V. Act.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that at the time of accident he was in his residence.  He further

stated  in  his  cross  examination  that  his  house  is  located at  village

Soulmari Part-II.   The place of occurrence is around 7 / 8 kilometers

away from their village.  He further stated in his cross examination that

he had not visited he place of occurrence.  He further stated in his

cross  examination  that  he  had  first  gone  to  Golakganj  PHC  and

thereafter he heard that his son was shifted to Dhubri Civil Hospital and

accordingly he arrived at Dhubri Civil Hospital and saw that his son had

already died.  He further stated in his cross examination that he had no

opportunity  to  talk  with  his  son  named  Fayzal  Hoque  and  injured

Motleb Ali Sk.  He denied in his cross examination that his claim with

regard to the accident having resulted from rash and negligent driving

of the truck is not true.  He further admitted in his cross examination

that he had two other sons apart from Fayzal Hoque and all of them are

major.   He also denied in his cross examination that  his claim with

regard to having spent Rs. 20,000/- for carrying dead body from Dhubri

Civil Hospital to their residence at Soulmari is not correct.  He further

admitted in his cross examination that he had not submitted any age

proof  document  of  his  deceased  son.   He  denied  in  his  cross

examination that they monthly income of his son is not Rs. 10,000/-

per month.  He further admitted in his cross examination that he had

not submitted voter identity card in this case.  He denied in his cross

examination that in order to suppress the actual age of his son he had

not submitted his school certificate in the court.
CW-3 Abdul Malek in his evidence on affidavit had stated

that he know the claimant and deceased of this case namely Fayzal

Hoque who sustained injuries and died in a motor vehicular accident.
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He further stated in his evidence on affidavit that he is an eye witness

of the accident and at the time of accident he was present near the

place of occurrence and going to Agomani with a view to participate a

engrave ceremony of their relative.  He further stated in his evidence

on affidavit that on 05.02.2015 at about 5:30 P.M. while rider of the

motor  cycle  bearing  registration  No.AS-17-D/9282  (Super  Splendor)

reached at Uttar Raipur Part-I on NH-31 under Golakganj P.S. at that

time  one  Truck  bearing  registration  No.AS-01-BC/9577  driven  by  its

driver in a very rash and negligent manner hit the motor cycle.  As a

result of which driver of the motor cycle named Fayzal Hoque along

with pillion rider named Motleb Ali Sk had sustained severe injuries.
Immediately after the accident injured Fayzal Hoque was

brought to Golakganj PHC and thereafter taken to Dhubri Civil Hospital

for medical treatment but the doctor of Dhubri Civil Hospital declared

him dead  and  P.M.  examination  of  the  deceased was  conducted  at

Dhubri Civil Hospital.
He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  an  FIR  was  lodged  before  O/C

Golakganj  P.S.  and  O/C  Golakganj  P.S.  had  registered  a  case  vide

Golakganj P.S. Case No.68/15 U/s. 279/304-A/427 IPC and police had

investigated this case.  
He further stated in his evidence on affidavit that at the

time of  accident deceased was aged about  28 years and he was a

mason by profession and used to earn Rs. 10,000/- per month.  That

deceased  Fayzal  Hoque  had  left  behind  his  wife,  parents  and  two

children as his legal heirs.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that deceased Motleb Ali Sk is his brother and deceased Fayzal

Hoque is his brother in law.  He further stated in his cross examination

that  at  the time of  alleged occurrence he was  on a bicycle  on the

national  highway  and  he  live  at  Agomani  and  both  of  them  were

proceeding  towards  Agomani.   He  further  stated  in  his  cross

examination that on that date he stopped to have a cup of tea by the

side of the road when he noticed that deceased was coming through a
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motor cycle and accident had taken place around 30 feet away from

the place where he was having a cup of tea.  He further stated in his

cross  examination  that  after  the  accident  he  noticed  that  a  large

number of people were rushed to the place of occurrence and he also

followed them.  He further stated in his cross examination that at the

place of occurrence he had seen both his brother and brother in law

lying injured condition on the ground.  He further admitted in his cross

examination that he had not obtained any certificate from labour office

with regard to occupation of the deceased.  He further stated in his

cross examination that he had not submitted any school certificate of

his deceased brother.  He denied in his cross examination that in order

to suppress the actual age of h is deceased brother he did not submit

school certificate of the deceased in the court.
In the instant case OP side did not adduce any evidence.

On  close  scrutiny  of  the  evidence  on  record  and  perusal  of  the

exhibited  documents  it  is  found  that  claimant  side  had  exhibited

following documents in this case.  Ext-1 is the FIR, ext-2 is the Form

No.54 Report.  As per Form No.54 Report registration number of the

offending  vehicle  is  AS-01-BC/9577  and  as  per  Form  No.54  Report

owner  of  the  offending  vehicle  is  Taizul  Khan  and  driver  of  the

offending vehicle is OP No.3 Nur Islam and the vehicle in question was

insured  with  OP  No.1  i.e.  National  Insurance  Company  Limited  and

insurance policy is valid upto 06.10.2015.  As accident took place on

05.02.2015  so  insurance  policy  is  valid  covering  the  date  of  the

accident.
Claimant side had exhibited Seizure List vide ext-6.  As

per Seizure List driving licence of the driver and registration certificate

of the vehicle and pollution certificate of the vehicle are valid covering

the date of the accident.  Claimant side had also exhibited MVI Report

vide ext-7.  So OP No.1 insurer of the offending vehicle is liable to pay

compensation to the claimant as insurance policy is valid covering the

date of the accident and other vehicular documents like driving licence,

registration certificate, pollution certificate is also valid covering the

date of the accident.  So, OP No.1 is liable to pay compensation to the

claimant.
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Although OP insurance  company in  their  argument had

mentioned that the accident occurred due to contributory negligence

of the deceased as deceased drove the vehicle rashly and negligently

and as a result said accident took place.  In the evidence on record

none of the witnesses had mentioned that accident took place due to

collision between two vehicles.   All  the witnesses  i.e.  CW-1 Taslima

Bewa wife of the deceased in her evidence on affidavit had stated that

on 05.02.2015 at about 5:30 P.M. while deceased was proceeding from

Golakganj  towards  Agomani  by  riding  a  motor  cycle  bearing

registration No.AS-17-D/9282 (Super Splendor) along with pillion rider

named Motleb Ali Sk at that time offending truck bearing registration

No.AS-01-BC/9577 driven by its driver in a rash and negligent manner

suddenly  knocked down the  motor  cycle.   As  a  result  her  husband

named  Fayzal  Hoque  along  with  pillion  rider  named  Motleb  Ali  Sk

sustained severe injuries and ultimately injured was taken to Golakganj

PHC and Golakganj PHC referred the injured to Dhubri  Civil  Hospital

where  he  died.   Said  witness  nowhere  stated  in  her  evidence  on

affidavit  that aforesaid accident took place due to collision between

two vehicles.  Other witnesses namely CW-2 Asmat Ali and CW-3 Abdul

Malek  had  also  corroborated  the  evidence  of  CW-1  on  material

particulars.  
Although  counsel  of  the  insurance  company  had  cross

examined the said witness at length but none of the witnesses in their

evidence on affidavit had mentioned that aforesaid accident took place

due  to  collision  of  two  vehicles.   All  the  witnesses  had  specifically

stated  that  offending  vehicle  bearing  registration  No.AS-17-D/9282

(Super Splendor) was knocked down by one truck bearing registration

No.AS-01-BC/9577 driven  by  its  driver  in  a  very rash  and negligent

manner.   As  a  result  of  the  said  accident  rider  of  the  motor  cycle

named Fayzal Hoque along with Motleb Ali  Sk pillion rider sustained

severe injuries and ultimately rider of the motor cycle named Fayzal

Hoque died due to said accident.  So insurer of the truck i.e. National

Insurance  Company  Limited  is  liable  to  pay  compensation  to  the

claimant.  
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Claimant  side  had  drawn  the  attention  of  Hon’ble

Supreme Court decided in Civil Appeal No.3483 of 2008, Sarla Verma &

Others (Appellants) Vs. Delhi Transport Corporation Limited & Others

(Respondents).   In the said case Hon’ble Supreme Court gave some

guidelines how to calculate compensation in a death case.  As per P.M.

Report  age of  the deceased at  the  time of  accident  was  28  years.

Although  OP  insurance  company  had  suggested  that  age  of  the

deceased  at  the  time  of  accident  was  more  than  28  years  as

mentioned in the P.M. Report but in support of the same OP insurance

company had failed to adduce any DW not adduced any documentary

evidence that age of the deceased at the time of accident was more

than 28 years.  So, I accept the age mentioned in the P.M. Report is

correct and age of the deceased at the time of accident was 28 years.
As per  decision of  the Supreme Court  in  Sarla  Verma’s

case decided by Hon’ble Supreme Court on 15th April, 2009, multiplier

17 will be applicable in this case as age of the deceased falls in the

category of 26 to 30 years.
Claimant side had mentioned in his claim petition and also

in her evidence on affidavit that monthly income of the deceased at

the time of accident was Rs. 10,000/- and he was working as mason by

profession  but  in  support  of  his  contentions  he  could  not  able  to

produce any certificate from labour office that deceased was actually

working as a mason at the time of accident.  Claimant side also could

not  produce  any  income proof  document  by  producing  any  income

certificate  from  any  competent  authority  so  I  treat  income  of  the

deceased  notionally  at  Rs.  4,000/-  per  month  and  accordingly  his

annual income comes to Rs. 4,000/- X 12 = Rs. 48,000/-.
As per claim petition and also evidence of the claimant

deceased left behind claimant No.1 i.e. wife of the deceased and minor

sons  and  daughters  namely  claimant  No.2  &  3  and  claimant  No.5

Fatema Bibi mother of the deceased.  Claimant No.4 Asmat Ali is father

of the deceased.  As per judgment of the Hon’ble Supreme Court in

Sarla Verma’s case father cannot be a dependent upon the income of

the deceased as deceased had two other brothers.  So, father is not

dependent upon the income of the deceased.  As deceased left behind
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his wife, two minor children and his mother i.e. total dependents is 4,

so 1/4th is to be deducted towards personal and living expenses of the

deceased at the time of calculation of compensation.
Now,  1/4th of  Rs.  48,000/-  is  Rs.  12,000/-  and  after

deducting Rs. 12,000/- from Rs. 48,000/- it comes to Rs. 36,000/-.
Now,  multiplying  Rs.  36,000/-  by  the  appropriate

multiplier 17 it comes to Rs. 6,12,000/-. 
Claimant side had drawn the attention of the decision of

Hon’ble  Supreme  Court  decided  in  2017  (4)  TAC  676  SC,  National

Insurance  Company  Limited  (Petitioner)  Vs.  Pranay  Sethi  &  Others

(Respondents)  decided  by  Constitutional  Bench  of  Hon’ble  Supreme

Court  on 31st October,  2017.   In  the said  citation  Hon’ble  Supreme

Court gave some guidelines how to calculate compensation under the

conventional heads.  Claimant is entitled to get compensation under

the head of loss of estate amounting to Rs. 15,000/-, under the head of

funeral expenses claimant is entitled to get Rs. 15,000/-.  As claimant

had lost her husband due to said accident so claimant is entitled to get

Rs. 40,000/- under the head of loss of consortium.
Regarding  future  prospects  as  deceased  was  a  self-

employed and claimant claimed to be a mason by profession and his

age is below 40 years so as per decision of Hon’ble Supreme Court in

Pranay Setih’s case 40% of the established income is to be added as

future  prospects  as  deceased  was  below  40  years  at  the  time  of

accident.
40% of  Rs.  6,12,000/-  is  Rs.  2,44,800/-  and adding Rs.

2,44,800/- with Rs. 6,12,000/- it comes to Rs. 8,56,800/-.

Thus,  in  total,  the  claimants  are  entitled  to  get  Rs.

8,56,800/-  +  Rs.  15,000/-  +  Rs.  15,000/-  +  Rs.  40,000/-  =  Rs.

9,26,800/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

9,26,800/-(Rupees  Nine  Lakhs  Twenty  Six  Thousand  Eight  Hundred)

only  to  the  claimants  payable  by  OP  No.1,  M/s.  National  Insurance
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Company Limited through an account payee cheque.  An interest at the

rate of 8% per annum is allowed on the total compensation from the

date of filing of claim petition i.e. 09.04.2015 till realisation.

      Given under my hand and seal of this court this 24th day of June,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.164/2015

Claimant’s witness : CW-1 Taslima Bewa 

  CW-2 Asmot Ali

  CW-3 Abdul Malek

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Accident  Information  Report  in  Form

No.54

Ext-3 Death Certificate

Ext-4 Certified copy of P.M. Report

Ext-5 Certified copy of Chare Sheet

Ext-6 Certified copy of Seizure List

Ext-7 Certified copy of MVI Report
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   Member: MACT: Dhubri. 


