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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.305/2015

Parties:-

1.Harish Ch. Roy
2.Amrit Ch. Roy
3.Domayanti Roy
4.Ramen Roy
5.Dalim Roy
6.Pabitra Roy
All are sons & daughter of late Harendra Nath Roy
VILL & P.O: Baro Charaikhola
P.S: Golakganj
Dist: Dhubri, Assam
Pin -783334   ..Claimants

Vs.

1.National Insurance Company Limited

Insurer Code – 154101

Second Floor, Pushpanjali Market Complex,

G.T. Road, Opposite Memari P.S. Memari,

Bardhaman, West Bengal

Represented by its Branch Manager

D.K. Road, Dhubri

P.O., P.S. & Dist: Dhubri, Assam

(Insurer of the Truck No.WB-43/0105) 

2.Madhab Ghosh
S/O: Late Khudiram Ghosh 
VILL & P.O: Khalishpur
P.S: Kalna
Dist: Bardhaman, West Bengal
(Owner of the Truck No.WB-43/0105)
3.Samer Ali Sk
S/O: Late Rasul Sk
VILL & P.O: Ranibanch Sahajpur
P.S: Kalna
Dist: Bardhaman, West Bengal
(Driver of the Truck No.WB-43/0105) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Iftikar Ali Ahmed, Advocate for the claimants

Sri S.K. Das, Advocate for OP No.1

None appeared for OP No.2 & 3

Date of argument:  08.05.2019

Date of judgment:  07.06.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of the M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 11.03.2015 at about 4:30 P.M. at Ratiadaha

Bir Chilarai Bridge under Golakganj P.S. in the district of Dhubri, Assam.
Claimants’ case in brief was that on 11.03.2015 at about

4:30 P.M.  while father of claimant No.1 to 6 were returning home from

Ratiadaha Bazar by riding his bicycle through the side of NH-31 and

when the father of the claimant No.1 to 6 reached at Bir Chilarai Bridge

at that time offending vehicle vide registration No.WB-43/0105 driven

by its driver in a rash and negligent manner coming from Agomani side

knocked down the father of the claimant No.1 to 6 from back side.  As

a result of the said accident injured sustained grievous injuries on his

head and different parts of his body.  After the accident neighbouring

people took the injured to Dhubri Civil Hospital through 108 Ambulance

for treatment but concerned doctor of the hospital declared him death.

Accordingly P.M. examination was conducted over the dead body of the

deceased in  the  said  hospital  and  dead  body was  brought  to  their

residence and last rites were performed over the dead body.
Claimant  side  further  stated  in  his  claim  petition  that

accident took place due to rash and negligent driving of the driver of

the offending vehicle bearing registration No.WB-43/0105 and on the
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date of the accident an FIR was lodged before the O/C Golakganj P.S.

and Golakganj  P.S.   had registered a case vide Golakganj  P.S.  Case

No.149/15 U/s. 279/304-A IPC.  After the completion of investigation of

this case police had submitted charge sheeted against the driver of the

offending vehicle.
Claimant side further stated in his claim petition that at

the time of accident vehicle was duly insured with OP No.1 i.e. National

Insurance  Company  Limited  and  insurance  policy  was  valid  upto

21.09.2015 covering the date of the accident.
Claimant side further stated in his claim petition that at

the time of accident deceased was 48 years old and he was a cultivator

by profession and earned Rs. 10,000/- per month from his cultivation

and other sources.  Claimant side further stated in his claim petition

that they had spent Rs. 50,000/- for carrying dead body and funeral

expenses as such claimed compensation amounting to Rs. 15,00,000/-

along  with  interest  from  the  date  of  institution  of  this  case  till

realisation.
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon  OP  No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  OP No.2 owner of the

vehicle and OP No.3 driver of the offending vehicle although received

summon from the court but they did not turn up and contested this

case and this case proceeded ex-parte against them.
The main contentions of the written statement submitted

by OP No.1 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that this

claim  petition  is  barred  by  the  principle  of  estoppels,  waiver  and

acquiescence, hence it is liable to be dismissed, that this petition is

baseless,  speculative  and  does  not  entertainable  under  law,  that

answering OP does not admit the alleged accident and also denies that

alleged accident was caused due to rash and negligent driving of the

vehicle allegedly insured with the answering OP and accident, if any,

has been caused due to negligence contributed by the victim himself,



4

hence claim against National Insurance Company Limited is liable to be

dismissed, that the contents of para-22 of the claim petition is false,

concocted and manufactured and hence claimant is  to put its  strict

proof thereof and claim, if any, shall strictly be restricted to the terms,

condition and limitation incorporated in the policy allegedly issued by

the OP insurance company, that all the material allegations made in

the above petition are false and petition is not maintainable either on

facts or in law and also under the given circumstances, hence petition

is liable to be dismissed in limine with cause against the answering OP,

that the answering OP does not admit and denies all the allegations

made in the claim petition and the claimant / petitioner is to put strict

proof of the allegations except those which are specifically admitted

therein, that the driver of the vehicle allegedly insured with OP was not

holding valid and effective driving licence at the time of the accident

and  further  was  not  qualified  for  holding  or  obtaining  such  driving

licence and has not satisfied requirement of the Rule-3 of the Central

Motor Vehicles Rule, 1989.  In the instant case OP owner in spite of his

knowledge that the driver did not possess valid and effective driving

licence had handed over the possession of the vehicle contravening

the  provisions  of  the  M.V.  Act  and  rules  framed  therein  and  also

committed breach of terms and conditions of the insurance policy, that

OP  seeks  protection  U/s.  147  and  149  of  the  M.V.  Act,  that  the

answering OP does not admit the contents of the para-3 and 6 of the

claim  petition,  hence  claimant  /  petitioner  is  to  put  its  strict  proof

thereof, that as regards para-8 & 9 of the claim petition answering OP

hereby submits that claimant or the relevant official  may be issued

necessary directive to cause production of the police report or other

relevant  papers  of  the  claim to  be  substantiated,  that  the  medical

certificate,  P.M.  Report  and  other  papers  relating  the  alleged  injury

causing  dead  maybe  directed  to  be  produced  for  the  statement

forwarded in para-11, 12 & 13 of the claim petition to be substantiated,

that the answering OP at this stage unable to admit whether interest of

the  vehicle  allegedly  involved  in  the  accident  was  insured  with

answering OP at the relevant time of accident unless further and better
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particulars  regarding  the  policy  is  directed  to  be  produced  by  the

owner of the vehicle, hence claimant / owner OP may be directed for

production of the policy number to have the claimant substantiated,

that  route  permit  /  road  permit,  valid  and  effective  driving  licence,

registration  documents,  fitness  certificate  of  the  vehicle  may  be

directed to be produced by the owner otherwise it shall be presumed

that  there  is  statutory  violation  of  the  policy  condition  and  hence

answering OP before the honourable court that answering OP is not

responsible towards any liability and the claim, if any, is also subject to

the  compliance  of  Section  64  VB  of  the  Insurance  Act,  that  the

allegations which are specifically admitted amounts to have denied.

Under the above circumstances it is hereby prayed your honour would

not graciously pleased to dismiss the claim petition with costs in favour

of the answering OP.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.WB-43/0105 (Truck)

and father of the claimants died due to said accident?
2 Whether the offending vehicle was insured with M/s.

National  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 In  the  instant  case  claimant  side  had  examined  two

witnesses and they were duly cross examined by the counsel of the

insurance company.  OP side did not adduce any evidence.

Heard arguments on behalf of both sides.

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.
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Evidence led by claimant side are briefly discussed.

CW-1  Harish  Ch.  Roy  in  his  evidence  on  affidavit  had

stated that he is one of the claimant of this case and well acquainted

with  the  facts  of  this  case.   He  further  stated  in  his  evidence  on

affidavit  that  on  11.03.2015  at  about  4:30  P.M.  while  their  father

named Harendra Nath Roy was returning home from Ratiadaha Bazar

by riding a bicycle through side of NH-31 and when they reached at Bir

Chilarai Bridge at that time the offending vehicle bearing registration

No.WB-43/0105 driven by its  driver in a rash and negligent manner

coming from Agomani knocked down the father of the claimant No.1 to

6 from back side.  As a result of which father of the claimant No.1 to 6

had sustained grievous injuries on various parts of his body including

head injury.  After the accident neighbouring people took the injured to

Dhubri  Civil  Hospital  through  108  Ambulance  for  treatment  but

concerned  doctor  declared  the  injured  as  dead.  Accordingly  P.M.

examination was conducted in the Dhubri Civil Hospital and dead body

was carried to their residence and last rites were performed.  

He further stated in his evidence on affidavit that accident

was taken place due to rash and negligent  driving of  the offending

vehicle bearing registration No.WB-43/0105.  He further stated in his

evidence on affidavit that on 12.03.2015 an FIR was lodged before O/C

Golakganj P.S. and it was duly investigated vide Golakganj P.S. Case

No.149/15 U/s. 279/304-A IPC and after proper investigation police had

submitted charge sheeted against the driver of the offending vehicle. 

  He further stated in his evidence on affidavit that at the

time of accident vehicle was duly insured with OP No.1 i.e. National

Insurance  Company  Limited  and  insurance  policy  was  valid  upto

21.09.2015 covering the date of  the accident.   That  at  the time of

accident vehicle was duly insured with OP No.1 i.e. National Insurance

Company Limited vide policy No.154101/31/14/6300004589 valid upto

21.09.2015 covering the date of the accident.  
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He further stated in his evidence on affidavit that at the

time of accident deceased was 48 years old and monthly income of the

deceased through all sources is around Rs. 10,000/- per month.  He

further  stated  in  his  evidence  on  affidavit  that  they  had  spent  Rs.

50,000/- for carrying dead body and other funeral expenses.  Claimant

prayed before the Hon’ble Court to award compensation amounting to

Rs. 15,00,000/- along with 12% interest from the date of institution of

this case till realisation.

Claimant  side  through  his  evidence  had  exhibited

following documents.  Ext-1 is the certified copy of FIR, ext-2 is the

certified copy of Charge Sheet, ext-3 is the certified copy of Seizure

List,  ext-4  is  the  P.M.  Report,  ext-5  is  the  MVI  Report,  ext-6  is  the

Accident Information Report i.e. Form No.54 Report.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he has not submitted any age proof document in this case.

He further stated in his cross examination that he had five brothers

and sisters including him and he is second one among the brothers.

He further stated in his cross examination that his elder brother is one

and half year elder than him.  Daymonti Roy is his elder sister.  She is

now married.  Daymanti Roy was married about five / six years back.

He further stated in his cross examination that Dalim Roy, Pabitra Roy,

Ramen Roy and Amit Roy had completed their school education and he

has not submitted school certificates of their brothers to prove their

age.  He further stated in his cross examination that his mother died

ten years before the death of his father.  His cousin brother elder to

him had lodged the FIR before the concerned P.S.  He further stated in

his cross examination that he had not witnessed the accident.  At the

time of accident all the brothers and sisters were in their residence.  He

further  stated  in  his  cross  examination  that  he  had not  noticed  on

which  direction  his  father  was  proceeding  at  the  time  of  accident.

Police had seized the bicycle of his father.  It is not a fact that accident

took place due to fault of his father.   It  is not a fact that offending
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vehicle was not driving rashly and negligently.  He also denied in his

cross examination that  age of  his deceased father  is  more than 60

years.  He also denied in his cross examination that monthly income of

his deceased father was not Rs. 10,000/-.  He further stated in his cross

examination that  his father was a owner of  ten bighas of  land and

cultivated by us.  He further stated in his cross examination that he

cannot able to say whether driver of the offending vehicle had valid

and effective driving licence at the time of accident.  He further stated

in his cross examination that he had not enquired whether the vehicle

had valid permit at the time of accident.  He further admitted in his

cross examination that all the brothers & sisters are now major.  He

also denied in his cross examination that their brothers and sisters are

not dependent upon the income of his father.  He denied in his cross

examination  that  they  are  not  entitled  to  get  any  compensation  in

respect of death of their father in a motor vehicular accident.

CW-2 Dinobandhu Prodhani  in  his  evidence  on  affidavit

had stated that he is eye witness of the motor vehicular accident which

was  taken  place  on  11.03.2015  at  about  4:30  P.M.  at  Bir  Chilarai

Bridge, Ratiadaha.  He further stated in his evidence on affidavit that

on 11.03.2015 at about 4:30 P.M.  while deceased was coming from

Ratiadaha Bazar towards his home by riding a bicycle through the side

of NH-31 and when deceased reached at Bir Chilari Bridge at that time

offending  vehicle  bearing  registration  No.WB-43/0105  driven  by  its

driver  in  a rash and negligent  manner coming from same direction

knocked down the deceased from back side.  As a result of the said

accident  deceased  fell  down  on  the  road  and  sustained  grievous

injuries  i.e.  on  head  and  different  parts  of  his  body  and  after  the

accident  injured  was  taken  to  Dhubri  Civil  Hospital  through  108

Ambulance  for  treatment  and  attending  doctor  of  the  said  hospital

declared him dead. 

He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending  vehicle.   After  the  accident  a  police  case  was  registered
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against the driver  of  the offending vehicle vide Golakganj  P.S.  Case

No.149/15  U/s.  279/304-A  IPC  and  police  after  completion  of

investigation  had  submitted  charge  sheet  against  the  driver  of  the

offending vehicle.  

He further stated in his evidence on affidavit that at the

time  of  accident  deceased  Harendra  Nath  Roy  was  aged  about  48

years  and  he  was  a  cultivator  by  profession  and  used  to  earn  Rs.

10,000/- per month from his cultivation and other sources.  

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  distance  between his  house  and place  of  occurrence  is

seven kilometers and distance between the place of occurrence and

market is one kilometer.   He further stated in his cross examination

that  at  the time of  accident  he was returning back from Golakganj

Market.  At the time of accident he was standing on the bridge and the

said bridge is running from east to west.  He further stated in his cross

examination that distance between Golakganj  Market and Ratiadaha

Market is three kilometers.  He further stated in his cross examination

that Harendra Nath Roy was coming from Ratiadaha Market and he was

coming to Golakganj Market at that time accident occurred.  He denied

in his cross examination that he had not witnessed the accident and he

is  a  procured  witness  of  the  claimant.   He  denied  in  his  cross

examination that deceased did not relate to him.  He denied in his

cross examination that vehicle was not driving in a rash and negligent

manner.  He denied in his cross examination that monthly income of

the deceased was not Rs. 10,000/-.  He denied in his cross examination

that  age of  the  deceased is  not  48  years.   He  denied in  his  cross

examination that he had deposed falsely in this case.

Claimant  side  through  his  evidence  had  exhibited

following documents.  Ext-1 is the certified copy of FIR.  As per FIR on

11.03.2015 at about 4:30 P.M. while deceased was returning back to

his house through bicycle and near Bir Chilarai Bridge offending vehicle
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bearing registration No.WB-43/0105 had dashed his father from back

side and as a result of the said accident his father died on the spot.

After the accident injured was taken through 108 Ambulance to Dhubri

Civil Hospital where he died.

Claimant  side  had  exhibited  certified  copy  of  Charge

Sheet  vide  ext-2.   As  per  Charge  Sheet  police  after  completion  of

investigation,  had submitted charge sheet  against  the driver  of  the

offending vehicle i.e. OP No.3 U/s. 279/304-A IPC.

Claimant side had exhibited Seizure List vide ext-3.  Police

during  investigation  had  seized  vehicular  documents  of  the  truck

bearing  registration  No.WB-43/9105 and one  broken bicycle.   Police

during  investigation  also  seized  vehicular  documents  of  the  vehicle

bearing  registration  No.WB-43/0105  like,  FIR,  R/C,  Driving  Licence,

Authorization Letter issued by owner of the vehicle through the driver

to drive the vehicle.

Claimant side had also put P.M. Report vide ext-4.  As per

P.M. Report age of the deceased named Harendra Nath Roy at the time

of accident was 48 years.  

 Claimant side had exhibited MVI Report vide ext-5.  As per

ext-5 no fresh external damage was noticed in the vehicle at the time

of inspection.   

 Claimant side had exhibited Form No.54 Report.  As per

Form  No.54  Report  offending  vehicle  was  insured  with  National

Insurance Company Limited i.e. OP No.1 and insurance policy is valid

upto 21.09.2015.  As accident took place on 11.03.2015 so insurance

policy is valid covering the date of the accident.

On going through the aforesaid documents it is clear that

offending vehicle  was  insured with  OP No.1  and insurance  policy  is

valid covering the date of the accident.  So, OP No.1 is liable to pay

compensation to the claimant.
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In  the  instant  case  both  sides  argued  their  respective

cases.   The  main  contentions  of  the  argument  advanced  by  the

claimant side is that in the instant case father of the claimant already

expired and mother  also expired before the accident and deduction

should be 1/3rd.  Ager of the deceased at the time of accident was 48

years and so appropriate multiplier should be adopted.  As per claim

petition  monthly  income  of  the  deceased  was  Rs.  10,000/-  but  in

support of monthly income claimant side failed to produce any income

proof document.  So, notional income of Rs. 4,000/- should be assessed

at the time of calculation of compensation.

OP side had argued this case.  The main contentions of

the written argument advanced by OP side are that claimant side had

failed to prove by any documentary evidence that monthly income of

the deceased was Rs. 10,000/- as claimant had failed to produce any

income proof document that monthly income of the deceased should

be assessed notionally.  

 As  per  Seizure  List  and  Form  No.54  Report  offending

vehicle was insured with OP No.1 National Insurance Company Limited

at the time of accident and insurance policy is also valid covering the

date of the accident.  So, OP No.1 is liable to pay compensation to the

claimant.

In the instant case OP side did not adduce any evidence

to challenge that driving licence of the driver was not valid at the time

of accident and vehicular documents were also not valid covering the

date of the accident.  As OP side had failed to adduce any evidence to

prove that driver had no valid driving licence at that time of accident,

so I  am opinion that driver had valid driving licence at the time of

accident as OP insurance company could not adduce any evidence to

prove that driver had no valid driving licence at the time of accident

and driver was authorized person to drive the vehicle at that time of

accident.  
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OP  insurance  company  had  failed  to  produce  any

evidence to prove their contentions made in the written statement so I

am opinion that driver had a valid driving licence and insurance policy

is also valid covering the date of the accident.  OP insurance company

at that time of cross examination of the claimant i.e. CW-1 Harish Ch.

Roy had mentioned that age of the deceased at the time of accident

was 60 years but in support of his contention he had failed to adduce

any authentic document to prove that age of the deceased at the time

of accident was 60 years.  So, I accept the P.M. Report.  As per P.M.

Report age of the deceased at the time of accident was 48 years.

I have perused the evidence adduced by the claimant side

minutely  and  also  exhibited  documents.   As  per  claim  petition

deceased left behind six sons and daughters and out of which except

claimant No.6 all  are major and out of  this claimant,  claimant  No.3

Daymanti Roy is already married and she is residing in her husband’s

house.

Claimant side had drawn the attention a decision of the

Hon’ble Supreme Court decided in Civil Appeal No.3483 of 2008, Smt.

Sarla Verma & Others Vs. Delhi Transport Corporation Limited & Others.

In the said case Hon’ble Supreme Court gave some guidelines how to

calculate compensation.  As per aforesaid citation, if  the age of the

deceased is 48 years appropriate multiplier will be 13.

Claimant side had mentioned in his claim petition and also

in his evidence on affidavit that monthly income of the deceased at the

time of accident was Rs. 10,000/- but in support of the same claimant

side had failed to produce any documentary evidence that  monthly

income of the deceased was Rs. 10,000/- at the time of accident.  As

claimant  had  failed  to  prove  by  any  documentary  evidence  that

monthly  income  of  the  deceased  was  Rs.  10,000/-  at  the  time  of

accident so I treat monthly income of the deceased notionally at Rs.

4,000/-  per month and accordingly his annual  income comes to Rs.

4,000/- X 12 = Rs. 48,000/-.
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Regarding deduction, as per decision of Hon’ble Supreme

Court  in  the  Sarla  Verma’s  case  where  deceased  was  married

deduction  towards  personal  and  living  expenses  of  the  deceased

should be 1/3rd.  

Now,  1/3rd of  Rs.  48,000/-  is  Rs.  16,000/-  and  after

deducting Rs. 16,000/- from Rs. 48,000/- it comes to Rs. 32,000/-.

Multiplying Rs. 32,000/- by the appropriate multiplier 13,

it comes to Rs. 32,000/- X 13 = Rs. 4,16,000/-.

Claimant side had also cited another decision of Hon’ble

Supreme Court decided in 2017 (4) TAC 673 SC, National  Insurance

Company Limited (Appellant) Vs. Pranay Sethi & Others (Respondents)

decided by Hon’ble Supreme Court on 31st October, 2017.  

In  the  said  citation  Hon’ble  Supreme Court  gave  some

guidelines how to calculate compensation under conventional heads.

As per said citation claimant is entitled to get compensation amounting

to Rs. 15,000/- under the head of loss of estate and Rs. 15,000/- under

the head of funeral expenses.  As wife of the deceased had already

expired before the death of the deceased so claimant are not entitled

to get any compensation under the head of loss of consortium.  

Regarding future prospects as deceased is 48 years at the

time  of  accident  and  he  is  self-employed  person.   As  age  of  the

deceased at the time of accident as per P.M. Report was 48 years, 25%

is to be added on the aforesaid income as future prospects.  

Now,  25% of  Rs.  4,16,000/-  is  Rs.  1,04,000/-  and  after

adding Rs. 1,04,000/- with Rs. 4,16,000/- it comes to Rs. 5,20,000/-.

Thus,  in  total,  the  claimants  are  entitled  to  get  Rs.

5,20,000/-  +  Rs.  15,000/-  +  Rs.  15,000/-  =  Rs.  5,50,000/-  as

compensation.

ORDER 
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In  the  result,  claim  petition  is  allowed  awarding  Rs.

5,50,000/-  (Rupees Five Lakhs Fifty Thousand) only to the claimants

payable by OP No.1, M/s. National Insurance Company Limited through

an account payee cheque.  An interest at the rate of 8% per annum is

allowed  on  the  total  compensation  from the  date  of  filing  of  claim

petition i.e. 26.11.2015 till realisation.

     Given under my hand and seal of this court this 07th day of June,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

MAC Case No.305/2015

Claimant’s witness : CW-1 Harish Ch. Roy

  CW-2 Dinobandhu Prodhani

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Certified copy of Charge Sheet

Ext-3 Certified copy of Seizure List

Ext-4 Post Mortem Report

Ext-5 MVI Report

Ext-6 Accident  Information  Report  in  Form

No.54
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   Member: MACT: Dhubri. 


