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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.418/2014

Parties:-

Fazrul Khan
S/O: Mozummel Khan
VILL: Ananda Nagar, Bilasipara
P.O. & P.S: Bilasipara
Dist: Dhubri, Assam

..Claimant

Vs.

1.Shakti Carriers Ltd

(Owner of the Oil Tanker No.WB-23-C/2321)

2.Jalil Ahmed
(Driver of the Oil Tanker No.WB-23-C/2321)

3.United India Insurance Company Limited
(Insurer of the Oil Tanker No.WB-23-C/2321) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Patwary & Sri Sunil Agarwala, Advocates for the claimant

None appeared for OP No.1 & 2

Sri H.M. Das, Advocate for OP No.3

Date of argument:  14.05.2019

Date of judgment:  13.06.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of the M.V. Act for granting compensation in respect of motor vehicular
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accident which occurred on 12.05.2011 at about 8:45 A.M. on NH-31

near Mahamaya under Bagribari P.S. in the district of Dhubri, Assam.
Claimant’s  case  in  brief  was  that  on  12.05.2011  while

claimant was walking by the left side of NH-31 near Mahamaya under

Bagribari P.S. in the district of Dhubri, Assam at about 8:45 A.M. one Oil

Tanker bearing registration No.WB-23-C/2321 which was driven by its

driver in a rash and negligent manner knocked down him from behind.

As  a  result  he  was  thrown out  on  the  road  and sustained  multiple

grievous injuries.  Claimant side further stated in his claim petition that

after the accident local  people fathered there and raised alarm and

caught the offending vehicle.  
Claimant side further stated in his claim petition that in

respect  of  the  aforesaid  accident  an  FIR  was  lodged  before  O/C

Bagribari P.S. vide Bagribari P.S. Case No.47/11 U/s. 279/338 IPC and

after  completion of  investigation police had submitted charge sheet

against the driver of the offending vehicle.  
Claimant side further stated in his claim petition that after

the accident police personal of Bagribari P.S. rushed to the place of

occurrence and with the help of other eye witnesses of the accident

took the claimant  in  a very serious condition to Bilasipara SHC but

immediately victim was referred to Dhubri Civil Hospital where he was

admitted as an indoor patient for treatment and thereafter victim was

referred to GMCH, Guwahati for further treatment and later to Dispur

Hospital Private Limited, Guwahati and subsequently to Surabhi Seve

Sadan, Patna, Gokul Care Hospital Private Limited, Patna, Maa Ambey

Hospital at Chapra, Bihar.
As a result of  the said accident claimant had sustained

grievous injuries which are as follows: (i) severe head injury and facial

injury in chin etc, (ii) severe cut injury in left forearm which evidences

right ulnar & right  median nerve shows no response.  Rest of nerve

shows mild motor responses delayed of sensor conduction which has

resulted in loss of sensation of little & ring finger of right hand along

with inability to flex causing permanent disability and the claimant is

unable to hold any object with right hand.
Claimant side further stated in his claim petition that that

during his long treatment period he had to travel to Guwahati more
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than three times by taking private car and also had to take assistance

of two attendants for his long medical treatment.  
 Claimant side further stated in his claim petition that in

respect  of  the  aforesaid  accident  police  had registered  a  case vide

Bagribari  P.S.  Case  No.  47/11  U/s.  279/338  IPC  and  police  after

completion of  investigation had submitted charge sheet  against  the

driver of the Oil Tanker.
Claimant side further stated in his claim petition that at

the time of accident his age was 25 years old and was a mason by

profession and used to earn Rs.  15,000/-  per month but due to the

injuries he had lost his working as well as earning capacity for ever.  
Claimant side further stated in his claim petition that he

had incurred an expenditure amounting to Rs. 2,00,000/- for his long

medical  treatment  but  some  of  the  medical  prescriptions,  medical

examination report, expense vouchers could not be preserved due to

mental  tension,  anxiety,  etc.   However,  expense  vouchers  of  Rs.

15,404/- has been submitted.  
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 20,00,000/- along with 9% interest as

compensation for the injuries sustained by him in a motor vehicular

accident.
Learned  counsel  on  behalf  of  OP  No.1  owner  of  the

offending vehicle and OP No.2 driver of the offending vehicle did not

turn up, hence this case proceeded ex-parte against them.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:
That there is no cause of action against the answering OP,

hence same is liable to be rejected, that case is collusive, suppression

of facts and has been manufactured fraudulently with untrue story in

order  to  achieve  undue  benefits  and  to  cause  damage  the  public

exchequer having no legal grounds, that the answering OP denies all

the allegations save and except which are specifically admitted, that

claimant  did  not  sustain  any  injury  as  pedestrian  in  the  alleged

accident by the alleged vehicle as stated in the petition.  Nothing has

been divulged as to how and what manner he involved in the alleged
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accident and as such claim appears to be fictitious one devised in fraud

and the alleged injury if any as stated to have sustained by claimant is

clearly  fake  and  manufactured,  that  no  accident  took  place  in  any

public place due to rash and negligent driving of the vehicle No.WB-23-

C/2321 (Oil Tanker) and the claimant did not sustain any injury by the

said vehicle and as such his name was not appeared in the injured lists

and in police investigation report as well, that the claim is speculative,

baseless  having  no  legal  footing  and  the  amount  claimed  is  on

imagination  having  no  legal  basis,  that  the  alleged  vehicle  is  not

covered  by  any  insurance  policy  with  answering  OP,  insurance

company at the relevant point of time in compliance with the insurance

rules & manuals and vehicle by which injury alleged to have sustained

not driven by driver having valid driving licence and therefore claim

being contrary to the Sub-Section 2 of Section 149 of the M.V. Act, the

answering OP is not liable to pay any compensation, that the claim of

permanent disablement of the claimant is totally false and hence same

is  strongly  denied,  that  the  answering OP reserves  the right  to  file

additional  W/S  in  the  event  of  detection  of  any  other  material

information  or  fraud  and  to  contest  on  any  other  grounds  as  per

section 170 of the M.V. Act in the event of detection of collusive acts or

on any other grounds.  Under the above facts and circumstances OP

prayed before  the  Hon’ble  Court  to  dismiss  the  claim petition  with

costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.WB-23-C/2321 (Oil

Tanker)  and  claimant  sustained  injuries  due  to  said

accident?
2 Whether the offending vehicle was insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?
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DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Fazrul Khan claimant in his evidence on affidavit had

stated  that  he  had  filed  this  case  claiming  compensation  for  the

injuries  sustained  by  him in  a  motor  vehicular  accident  which  took

place  on  12.05.2011  under  Bagribari  P.S.  in  the  district  of  Dhubri,

Assam.

He  further  stated  in  his  evidence  on  affidavit  that  on

12.05.2011 while claimant was walking by the left side of NH-31 near

Mahamaya  under  Bagribari  P.S.  in  the  district  of  Dhubri,  Assam  at

about 8:45 A.M. one Oil Tanker bearing registration No.WB-23-C/2321

which was driven by its driver in a rash and negligent manner knocked

down him from behind.  As a result of the said accident claimant was

thrown out on the road and sustained multiple grievous injuries.  He

further stated in his evidence on affidavit that after the accident local

people  gathered  there  and  raised  alarm  and  caught  the  offending

vehicle.    
He further stated in his evidence on affidavit that after the

accident  police  personal  of  Bagribari  P.S.  rushed  to  the  place  of

occurrence and with the help of local people and eye witnesses of the

accident took the claimant in a very serious condition to Bilasipara SHC

but immediately victim was referred to Dhubri Civil Hospital and Dhubri

Civil  Hospital  Authority  referred  the  victim  to  GMCH,  Guwahati  for

better  treatment  and later  claimant  was  referred to  Dispur  Hospital

Private  Limited,  Guwahati,  Surabhi  Seve  Sadan,  Patna,  Gokul  Care

Hospital Private Limited, Patna, Maa Ambey Hospital at Chapra, Bihar.
Claimant side further stated in his evidence on affidavit

that as a result of the said accident claimant had sustained grievous

injuries which are as follows: (i) severe head injury and facial injury in

chin etc,  (ii)  severe cut injury in left  forearm which evidences right

ulnar & right  median nerve shows no response.  Rest of nerve shows
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mild motor responses delayed of sensor conduction which has resulted

in  loss  of  sensation  of  little  &  ring  finger  of  right  hand  along  with

inability to flex causing permanent disability and the claimant is unable

to hold any object with right hand.
He further stated in his evidence on affidavit that  during

his long treatment period he had to travel to Guwahati more than three

times by taking private  car  and also had to take assistance of  two

attendants for his long medical treatment.
He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  of  the  driver  of  the

offending Oil Tanker bearing registration No.WB-23-C/2321 and it was

duly  investigated  by  police  vide  Bagribari  P.S.  Case  No.  47/11  U/s.

279/338 IPC and police after completion of investigation had submitted

charge sheet against the driver of the Oil Tanker.
He further stated in his evidence on affidavit that  at the

time of accident claimant was 25 years old and working as mason and

used to earn Rs. 15,000/- per month. 
He further stated in his evidence on affidavit that he had

incurred expenditure amounting to Rs. 2,00,000/- for his long medical

treatment but some of the medical prescriptions, medical examination

report,  expense  vouchers  could  not  be  preserved  due  to  mental

tension, anxiety, etc.  However, expense vouchers of Rs. 15,404/- has

been submitted.  
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 20,00,000/- along with 9% interest as

compensation for the injuries sustained by him in a motor vehicular

accident.   Claimant  side  prayed  the  aforesaid  amount  on  various

heads, medical expenses, transportation, special diet & nutrition, etc,

future course of treatment and loss of income.
Claimant side had exhibited following documents through

their evidence.  Ext-1 is the Discharge Slip of Dhubri Civil Hospital, ext-

2 to 4 are Medical Prescriptions of Dhubri Civil Hospital, ext-5 & 6 are

Medical  Prescriptions  of  GMCH,  Guwahati,  ext-7  &  8  are  Medical

Prescriptions  of  Dr  R.  Hussain  of  Bilasipara,  ext-9  is  Out  Patient

Department  Chart  of  GMCH,  Guwahati,  ext-10  is  the  Medical

Prescription of GMCH, Guwahati, ext-11 is the Medical Prescription of
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Dispur  Hospital,  Guwahati,  ext-12  is  Medical  Prescription  of  Surabhi

Seba Sadan, Patna,  ext-13 is  the Medical  Prescription of Gokul Care

Hospital Pvt. Ltd, Patna, ext-14 is Medical Prescription of Maa Ambey

Hospital, Chapra, Bihar, ext-15 is Medical Examination Report of Dispur

Hospital, Guwahati, ext-16 is the Medical Examination Report of Aditya

Diagnostic Centre, ext-17 & 18 are Medical Examination Reports of Om

Shakti  Diagnostic  Centre,  ext-19  &  20  are  Medical  Examination

Reports, ext-21 to 26 are Medical Expense Vouchers of Rs. 15,404/-,

ext-27 & 28 are certified copy of FIR, ext-29 is certified copy of Seizure

List, ext-30 & 31 are certified copy of Charge Sheet, ext-32 is Accident

Information Report in Form No.54.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  on  12.05.2011  while  he  was  going  from  Bilasipara  to

Mahamaya Mandir Gate through a bus and after getting down from the

said bus he proceeded towards village Kathalbari in the house of Abul

Hussain for mason.  While claimant was proceeding on foot towards the

place of his work at Kathalbari in the house of one Abul Hussain and

said house is situated on the southern side of the temple gate.  After

getting  down  from  the  bus  he  proceeded  to  the  sub-way  to  the

southern side.  When he reached the place of 100 meters away from

Mandir  Gate  at  that  time  one  Oil  Tanker  which  was  coming  from

Bilasipara  side  had  dashed  him  from  behind  and  the  Oil  Tanker

proceeded  on  NH-31  towards  Dhubri.   He  denied  in  his  cross

examination that the place where accident had taken place was not

national highway.  He further stated in his cross examination that he

had  sustained  injuries  in  his  head,  face,  head  and  arm.   After  the

accident  police  personal  from Bagribari  P.S.  rushed  to  the  place  of

occurrence and took the injured to Bilasipara Hospital  for necessary

medical treatment.  Bilasipara Hospital Authority referred him to Dhubri

Civil  Hospital  for  better  treatment  and  later  Dhubri  Civil  Hospital

Authority referred him to GMCH, Guwahati and later to Dispur Hospital

Private  Limited  for  better  treatment.   He  denied  in  his  cross

examination  that  he  had  incurred  expenditure  amounting  to  Rs.
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2,00,000/- for his medical treatment.  He further stated in his cross

examination  that  he  cannot  able  to  say  registration  number  of  the

offending vehicle.  He further stated in his cross examination that his

father  had  lodged  the  FIR  in  respect  of  the  aforesaid  accident  at

Bagribari P.S.  He further denied in his cross examination that he did

not sustain any injury in the alleged accident involving the offending

vehicle.  He denied in his cross examination that he cannot able to say

whether offending vehicle had insured with any insurance company.

He further stated in his cross examination that he cannot able to say

whether offending vehicle had valid driving licence at the time of the

accident.
CW-2 Abul Hussain in his evidence on affidavit had stated

that  he  knows  the  claimant  of  the  instant  case  who  met  with  an

accident on 12.05.2011 under Bagribari P.S. in the district of Dhubri,

Assam.   He  further  stated  in  his  evidence  on  affidavit  that  on

12.05.2011 at about 8:45 A.M. while he was walking by the side of NH-

31 near  Mahamaya under  Bagribari  P.S.  in  the district  of  Kokrajhar,

Assam  at  that  time  he  noticed  one  Oil  Tanker  bearing  registration

No.WB-23-C/2321 on being driven by its driver in a very high speed

and reckless manner knocked down the claimant from behind who was

walking by the left side of the road at the relevant point of time of

accident.  He further stated in his evidence on affidavit that as a result

of the said accident victim was thrown out on the road and sustained

grievous injuries.
He further stated in his evidence on affidavit that after the

accident police from Bagribari P.S. rushed to the place of occurrence

and with the help of local villagers took the injured in a very serious

condition to Dhubri Civil Hospital where he was treated by doctors.  
He further stated in his evidence on affidavit that due to

said  accident  claimant  sustained  severe  head  injury,  severe  facial

injury,  sever cut injury on left forearm and right chest joint besides

other multiple injuries causing permanent disability.
He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  of  the  driver  of  the

offending Oil Tanker bearing registration No.WB-23-C/2321 and which
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was duly investigated by police vide Bagribari P.S. Case No.47/11 U/s.

279/338 IPC and police after completion of investigation had submitted

Charge Sheet against the driver of the offending Oil Tanker.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he stated

that distance between his residence and place of occurrence is 20 / 30

meters.  He further stated in his cross examination that his house is

situated on the opposite  side of  Mahamaya Temple Main Gate.   He

further stated in his cross examination that his house is situated 20 /

30 meters away from the National Highway.  He further stated in his

cross examination that  his house is  situated about 20 meters  away

from National Highway.  He denied in his cross examination that as he

worked earlier as mason in his house.  He further stated in his cross

examination that he had a pan shop near the place of occurrence.  He

further stated in his cross examination that at the time of accident he

was walking for  the purpose of  opening his shop.   Occurrence took

place on the opposite side of his shop.  He further stated in his cross

examination that at the time of incident about 20 to 30 people were

standing there.  He further admitted in his cross examination that he

did not accompany the injured upto hospital.  He denied in his cross

examination that claimant never worked in his house as a mason.
Perused the exhibited documents minutely.  As per ext-32

i.e. Form No.54 Report date of accident was 12.05.2011 at about 8:45

A.M. on NH-31, Mahamaya.  As per Form No.54 Report OP No.1 is the

owner of the vehicle & OP No.2 is the driver of the offending vehicle.

As per Form No.54 Report i.e. ext-32 driving licence of the driver of the

offending vehicle  is  valid  upto  30.05.2013 covering the date of  the

accident.   As per  Form No.54 Report  in  column No.9 the vehicle in

question was insured with United India Insurance Company Limited and

insurance policy is valid upto 14.02.2012.  As accident took place on

12.05.2011  so  insurance  policy  is  valid  covering  the  date  of  the

accident.  As per Form No.54 Report driving licence of the driver of the

offending  vehicle  is  valid  covering  the  date  of  the  accident.   So,

insurance company is liable to pay compensation to the claimant.
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In  the instant  case  claimant  side had exhibited Charge

Sheet vide ext-30.   As per  Charge Sheet  police  after  completion of

investigation  had submitted Charge  Sheet  against  the  driver  of  the

offending vehicle  named Md.  Jalil  Ahmed U/s.  279/338 IPC.   As per

exhibited  document  ext-29  &  ext-32  vehicular  documents  of  the

offending vehicle like Driving Licence, Pollution Certificate, Registration

Certificate,  Insurance  Policy  all  are  valid  covering  the  date  of  the

accident. So, insurance company is liable to pay compensation to the

claimant.   Moreover,  police  after  completion  of  investigation  had

submitted Charge Sheet against the driver of the Oil  Tanker i.e.  OP

No.2.  So claimant has prima-facie able to establish that United India

Insurance  Company  Limited  is  liable  to  pay  compensation  to  the

claimant. 
In the instant case claimant side had submitted several

exhibits, medical prescriptions and other medical documents.  As per

ext-1 claimant was admitted at Dhubri Civil Hospital on 12.05.2011 and

on  the  same  date  he  was  referred  to  GMCH,  Guwahati  for  better

treatment.  
Claimant  side  had  submitted  series  of  Prescriptions,

Medical Reports of Dhubri Civil Hospital and GMCH, Guwahati, Gokul

Care  Hospital  Private  Limited,  Patna,  Maa  Ambey  Hospital,  Chapra,

Bihar and Laboratory Report of Aditya Diagnostic Centre, Chapra, Bihar.
Claimant  side  had  submitted  bills  and  vouchers

amounting to Rs. 15,300/- to which claimant is entitled to get under

the head of medical expenses.
As per Medical Report vide ext-5 claimant was treated in

the OPD Department of GMCH, Guwahati but there is no document that

claimant  was  admitted  in  GMCH,  Guwahati  as  an  indoor  patient.

Instead of completing treatment at Guwahati claimant went to Patna

for better treatment.  Although claimant side could not produce any

document  that  GMCH  Authority  had  referred  claimant  for  better

treatment at Patna.  As per the aforesaid exhibits claimant was treated

in different hospitals first at Dhubri Civil Hospital and later to GMCH,

Guwahati and after that Dispur Hospital Private Limited, Guwahati and

then Gokul Care Hospital Private Limited, Bihar.  Although claimant was
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not referred by the GMCH Authority,  Guwahati  to Patna but himself

went  to  Patna  for  better  treatment  as  facilities  in  Orthopaedic

Department in Patna is better than in GMCH, Guwahati.  So, claimant

on his own motion went to Patna for better treatment.  So, claimant is

entitled to get following compensation under the aforesaid heads.  Pan

&  Sufferings,  Medical  Expenditure,  Transportation  from Guwahati  to

Patna, Special Diet and Nutrition, etc.
Medical expenses         : Rs. 15,300/-.
Special diet and nutrition: Rs. 15,000/-.
Pain & sufferings          : Rs. 1,00,000/-.
Transportation charge   : Rs. 20,000/-  
 Thus, in total, the claimant is entitled to get Rs. 15,300/-

+ Rs.  15,000/-  + Rs.  1,00,000/-  + Rs.  20,000/-  = Rs.  1,50,300/-  as

compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

1,50,300/- (Rupees One Lakh Fifty Thousand Three Hundred) only to

the claimant payable by OP No.3, M/s. United India Insurance Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 17.11.2014 till realisation.

      Given under my hand and seal of this court this 13th day of June,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

MAC Case No.418/2014

Claimant’s witness : CW-1 Fazrul Khan

  CW-2 Abul Hussain

 Exhibits 

Ext-1 Discharge Slip of Dhubri Civil Hospital

Ext-2 to 8 Medical Prescriptions

Ext-9 Out Patient Department Chart

Ext-10 to 14 Medical Prescriptions

Ext-15 to 20 Medical Examination Reports

Ext-21 to 26 Medical Expense Vouchers

Ext-27 & 28 Certified copy of FIR

Ext-29 Certified copy of Seizure List

Ext-30 & 31 Certified copy of Charge Sheet

Ext-32 Accident  Information  Report  in  Form

No.54
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   Member: MACT: Dhubri. 


