
        IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE :::::::::::::::::::::::: DHUBRI

               Present :- Shri J. Borah, AJS
                     Addl. Sessions Judge
                     Dhubri

SESSIONS CASE NO.197 OF 2017
        U/s.454/354/376/511 I.P.C.

    State of Assam
   Vs

 Azizul Hoque Sarkar
  ....Accused Person.

Date of Framing Charge         :- 28-06-2018

Dates of Recording Evidence :-  11-10-2018
27-11-2018
22-01-2019

Date of Argument      :-   06-03-2019

Date of Judgment      :-   06-03-2019 

Advocates Appeared  :      
For the State of Assam   :- Shri S.C. Ray

 Learned Addl.P.P.

For the Defence         :- Shri Y.A. Bepari
 Learned Advocate.

J  U  D  G  M  E  N  T     

1. This case is  under section 454/354/376/511 of the Indian Penal Code, so, 

the name of the alleged victim is not mentioned here and she is hereinafter 

referred to 'X'.

2. The prosecution case, in brief, is that 'X, the informant lodged an ejahar 

with Sukchar  Police Station  on 27.8.016 informing that   the accused Azizul 

Hoque  Sarkar  used  to  make  mobile  to  'X'  creating  her  irritation.  The  said 

accused gave her proposal to marry. On 26.8.016 at about 8-00 in the evening, 

the accused  Azizul Hoque Sarkar went to her house. Taking the advantage of 

absence of her husband, the accused  Azizul Hoque Sarkar caught hold of her 

hand and body and attempted to commit rape on her. When 'X' raised hue and 

cry, the accused  Azizul Hoque Sarkar left her house.
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 So,  the informant  prayed for  taking necessary  action against  the said 

accused.

3.    The Sukchar Police Station received the ejahar and registered as Sukchar 

Police  Station  Case  No.157/2016  under  section  454/294/376/511/354/506  of 

Indian Penal Code, in short IPC. The case was investigated and having   found 

prima  facie  U/s.454/294//376/511/354/506  I.P.C  against  the  accused  Azizul 

Hoque Sarkar, prepared the chargesheet and laid the same before the court for 

trial.

4.     The  accused  Azizul  Hoque  Sarkar  appeared  in  the  court  of  the  Sub-

Divisional  Judicial  Magistrate  (M),  Hatsingimari  and  he  was  furnished  copy. 

Learned Sub-Divisional Judicial Magistrate (M) having found the case U/s. 294/ 

454/354/376/511/506 IPC which is triable exclusively by the court of Sessions, 

committed to the court of Sessions Judge, Dhubri.

5.   The Hon'ble Sessions Judge, Dhubri received the case and transferred to this 

court for trial.

7.     The accused Azizul Hoque Sarkar, hereinafter called the accused, appeared 

in this case. Charge was framed U/s.454/354/376/511 IPC against the accused. 

The charge was read over and explained to the accused to which he pleaded 

not guilty and claimed to be tried.

8.     The prosecution, in order to bring home the charge against the accused, 

examined 5(five) witnesses, namely --

    1. Rezzak Ali                   PW-1

             2. X/the victim                PW-2    

             3. Akhiruzzaman Akond  PW-3

             4. Samiul Islam               PW-4

    5. Prodip Das                 PW-5

9.    The accused was examined U/s.313 Cr.P.C and his statement was recorded 

where he denied all allegations levelled against him in the evidence adduced 

by prosecution witnesses and also declined to adduce evidence in defence.

10.      Heard argument for both sides.

11.                    POINTS FOR DETERMINATION :
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              (i) Whether the accused at village Choto Bozra under Sukchar Police  

Station, committed lurking house trespass by entering into or remaining in the 

house of informant 'X' in order to commit offence of rape on her and thereby 

committed offence U/s.454 I.P.C.

    (ii) Whether the accused at village Choto Bozra under Sukchar Police 

Station, assaulted or used criminal force to the informant 'X' intending to 

outrage the modesty of said informant 'X' and thereby committed an offence 

U/s.354 I.P.C.  

   (iii)  Whether  the accused  at  village Choto Bozra  under  Sukchar 

Police Station attempted to commit rape on the informant 'X' and thereby 

committed an offence U/s.376/511 I.P.C. 

                                  DECISION AND REASONS THEREOF :

12. In this prosecution case,  PW-2 'X'  is the informant as well  as alleged 

victim, PW-1 Rezzak Ali is the husband of the informant, PW-3 Akhiruzzaman 

Akond and  PW-4 Samiul Islam are independent witnesses. PW-5 Prodip Das is 

the Investigating Officer.

13. Since PW-2 'X' is the informant as well as alleged victim in this case, so 

let us see the evidence of this witness.

 PW-2 'X' has stated in her evidence that she is the informant and she 

lodged the case against the accused. PW-2 has also stated that she is the chair 

person of V.L.P. School. The daughter of the accused works as Asstt. Teacher in 

the said school. The accused used to visit her house now and then. He used to 

make  telephone  to  her  and  gave  her  proposal  to  marry.  On  26.8.06,  her 

husband was not at house. Taking the advantage  of absence of her husband, 

the accused went to their house and it was about 8-00 in the evening. The 

accused caught hold of her hand and dragged her. She shouted and at such her 

children came out and the accused had gone away.

 In her cross, PW-2  has stated that she has children and other family 

members were also present at the time of occurrence. There are neighbours 

surrounding  her  house.  But  she  did  not  inform  any  neighbours  about  the 

occurrence. She lodged the ejahar on 28.6.016. There was 2 Lac rupees with 

the  accused  and  the  said money was of school fund. The  accused told that 
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Rs.2 lac was spent. There was dispute with the said money between her and 

the accused.  She denied that  the accused did  not  catch hold  of  hand and 

attempted to commit rape on her.

14. Thus, minute scrutiny of evidence of PW-2 shows that there was dispute 

between the informant PW-2 and the accused in connection with the money of 

V.L.P.  School.  PW-2 is  the  Chair  Person  of  V.L.P.  School  and the accused is 

retired teacher of the said School and he kept Rs.2 Lac of the school with him. 

There arose dispute between  the informant and the accused. There is very 

possibility that this case is the outcome of the said dispute as because it is 

clear  in the evidence of PW-2 that as soon as she shouted, her children came 

out. This implies that her children  were at house and in such a position, the 

accused would catch hold of the hand of PW-2 and attempted to commit rape 

can't be accepted.

 Secondly, if the accused had attempted to commit rape on PW-2, she 

could have informed  the neighbours regarding the occurrence. But PW-2 has 

made it clear that she did not  inform to anyone about the occurrence. This 

aspect creates doubt in the evidence of PW-2.

 PW-2 has stated that her children came out as soon as she shouted. PW-

4 Samiul Islam is the son of PW-2. Let us now see the evidence of PW-4.

 PW-4 has stated in his evidence that on the day of occurrence at about 

7-00 in the evening, he was in study room. He heard hue and cry raised by his 

mother. He came there and saw there was altercation between the accused 

and his mother in connection with money. When he came, the accused had 

gone away.

 In his cross, PW-4 has stated that he did not see to ill-treat his mother by 

the accused.

 Thus, evidence of PW-4 shows that he has not supported the evidence of 

PW-2.  PW-4  has  nowhere  stated  that  the  accused did  any  evil  against  his 

mother.  PW-4  has  merely  stated  that  there  was  altercation  between  the 

accused and his mother.

 This  gulf  of  evidence  between  the  evidence  of  PW-2  and  PW-4  has 

created doubt in the prosecution case.

15. Now, let us see the evidence of other witnesses.
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 PW-1 Rezzak Ali is the husband of PW-2. According to PW-1, he was not 

at his house at the time of occurrence. He got to know all about the occurrence 

from  his wife. PW-2. So, PW-1 is not an eye witness. When the evidence of PW-

2  is  itself  not  beyond  doubt,  then  the  information  got  by  PW-1  can't  be 

expected to be true.

16.  PW-3 Akhiruz Zaman Akond has stated in his evidence that daughter of 

the accused works  at V.L.P. School. One day, she did not go to school. The 

accused went to the house of the informant and there was altercation between 

two.

 In his cross, PW-3 has stated that he does not know to behave PW-2 in 

ill-manner by the accused.

 Thus, the evidence of PW-3 also does not support the evidence of PW-2 

that the accused dragged the informant in order to immolest her.

17. The  evidence  of  PW-5  Prodip  Das,  the  Investigating  Officer,  is  mere 

official. There found little scope to meliorate the prosecution evidence by the 

evidence of PW-5.

18. Taking  above  all  aspects,  it  leads  to  conclusion  that  the  prosecution 

evidence particularly the evidence of PW-2, informant as well as the alleged 

victim, is not free from doubt. The evidence of PW-2 is imbibed with many 

doubt and discrepancies. The evidence of other witnesses does not support the 

evidence of  PW-2. There found lack of corroboration in the evidence of PW-2 

and the evidence of PW-3 & 4. The prosecution evidence is, thereby,  found not 

sufficient  and  satisfactory  to   prove  the  offences  as  alleged   against  the 

accused. 

19. The prosecution has failed to prove it's case  U/s.454/354/376/511 I.P.C 

against the accused beyond all reasonable doubt. 
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20.      Held, the accused is not guilty U/s.454/354/376/511 I.P.C. 

         Accordingly, the accused is acquitted and set at liberty. The bail bond 

stands cancelled and the bailor is discharged from all liabilities.

                       The case is disposed of. 

         Given  under  my hand and seal  of  this  court  on  this  6th  day  of 

March,2019.

        Transcribed & Typed by

       Addl. Sessions Judge

                 Stenographer        Dhubri

Court of the Addl. Sessions Judge

     Dhubri   

                                              A P P E N D I X

             Prosecution Witnesses       

 PW-1 Rezzak Ali

 PW-2 X/the victim

 PW-3 Akhiruz Zaman Akond

 PW-4 Samiul Islam

 PW-5 Prodip Das

         Defence Witness :      Nil.

         Prosecution Exhibit : 

 Ext-1 Ejahar

 Ext-2 Sketch Map

 Ext-3 Chargesheet

         

   Addl. Sessions Judge

              Dhubri


