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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI. 

 

CRIMINAL APPEAL NO. 14/2017 

 

SAHA ALOM ALI   -APPELLANT 

VS.  

THE STATE OF ASSAM  - RESPONDENT. 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE,  

                    DHUBRI. 

 

APPEARANCE: 

 ANOWAR HUSSAIN, ADV FOR THE APPELLANT. 

 B. BASUMATARY, PUBLIC PROSECUTOR, FOR STATE. 

 M. AHMED, ADV. FOR THE COMPLAINANT. 

 

DATE OF ARGUMENT:-   08-03-2019. 

DATE OF JUDGMENT :-   20-03-2019. 

 

JUDGMENT 

 

1. This appeal has preferred by appellant Saha Alom Ali under section 374 (3) of Cr. P. 

C. against the judgment and order passed by learned Additional Chief Judicial 

Magistrate, Dhubri on 18-09-2017 in connection with G. R. Case No. 745/2012 in 

which the learned trial Magistrate convicted and sentenced the accused.   

 

2. Facts of the case, in brief, are as follows: that the complainant Shahida Khatun who 

is the wife of the accused/appellant filed a case against her husband with an 

allegation that after marriage her husband demanded an amount of Rs. 50,000/ and 

tortured her. A criminal case was filed by the complainant and also filed a 
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proceeding under section 125 Cr. P. C. But both cases were compromised with the 

intervention of the local elders and she started conjugal life once again. But the 

accused/appellant again started demanding money and tortured her. On 20-07-2011 

the accused/appellant physically assaulted her and drove her out from his house 

demanding an amount of Rs. 50,000/. Pursuant to the ejahar, a case being South 

Salmara P. S. Case No. 06/2012 was registered and after investigation, the 

investigating officer submitted charge sheet against the accused/appellant to be 

prosecuted under section 498-A IPC.  Seven witnesses were examined during trial 

and at the end of trial learned trial Magistrate found the accused guilty under 

section 498-A IPC and convicted him accordingly and also sentenced him to go R. I. 

for two years and also directed to pay fine of Rs. 2,000/ in default S. I. for one 

month.  

 

3. Being aggrieved at and dissatisfied with the judgment and order passed by ld. 

Additional Chief Judicial Magistrate, Dhubri the accused/appellant preferred this 

appeal on various grounds and has prayed to set aside the impugned judgment and 

order.  

 
4. The complainant was not made a party in the appeal; so, the notice was issued to 

her who appeared in this Court through her advocate.  

 
5. Case record from the trial Court was called for and received the same.  

 
6. Heard argument advanced by learned counsels appearing for the parties. 

 

7. I have carefully perused the impugned judgment and order and entire case record 

of the trial Court.  

 
8. Learned counsel for the appellant has submitted that the case was filed after three 

years of the incident and there was no explanation as to why such unreasonable 

delay caused in lodging the ejahar. The prosecution has failed to examine any of the 

eye witnesses and there was no corroboration of oral testimonies among the 

prosecution witnesses. The conviction and sentence to the accused/appellant is bad 

in law; so, it requires to be set aside.  
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9. Learned public prosecutor has submitted that the prosecution examined altogether 

seven witnesses in the trial Court. The charge against the accused was under 

section 498-A IPC and in this case the evidence of the complainant who is the victim 

is sufficient for conviction. The complainant elaborately described how she was 

tortured and her deposition was corroborated by other witnesses. The complainant 

filed other case against the accused and that case was amicably settled by the 

village elders and she started conjugal life with her husband and thereafter the 

accused/appellant repeated his demand for money and tortured her. The 

complainant is an uneducated lady and was under impression that her husband 

would rectify him and led his conjugal life peacefully. But he repeated the same 

thing; so, the complainant getting no alternative filed the case and in this process 

delay occurred in filing the case.  

 
10. Learned counsel appearing for the complainant simply supported the submission of 

learned public prosecutor and has prayed to upheld the judgment and sentenced 

passed by learned trial Court.  

 
11. From the case record of trial Court it appears that the complainant Shahida Khatun 

filed the ejahar before the Superintendent of Police, Dhubri on 22-11-2011 against 

accused/appellant Shah Alom Ali and five others. As per ejahar the place of 

occurrence was village Motrirchar and the dates of incident were 2 2/1 years ago, 

then on 25-01-2010 and finally 20-07-2011. On the basis of the ejahar Officer-in-

charge of South Salmara police station registered a case under section 498-A/34 IPC 

and the investigating officer by completing the investigation submitted charge sheet 

against the accused/appellant under section 498-A IPC. The other accused persons 

were not sent up as accused.  

 
12. During trial the complainant was examined in the Court on 27th March 2017. On 

perusal her oral testimonies it appear that her marriage was solemnized with the 

accused/appellant about 10/11 years back from the date of her deposition and she 

was blessed with a female child. About 6/7 years back her husband demanded an 

amount of Rs. 50,000/ which she could not fulfill; so, she  
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was subjected to physical torture from her husband and ultimately she was driven 

out by her husband from his house. She was compelled to stay in her parents’ house 

with her minor daughter. Her husband married another girl and her husband did not 

enquire about her and her minor daughter. The prosecution examined the father of 

the complainant Siraj Ali as P. W. 2. His oral testimony is almost same with the 

complainant. P. W. 3 Chaibor Ali has also deposed in the same way as deposed by 

the complainant. P. W. 4 Jahiruddin has deposed that the accused/appellant 

physically assaulted the complainant who was compelled to stay in her parents’ 

house and the accused/appellant refused to accept her. But he does not know the 

reasons of quarrel between the complainant and the accused and he had not seen 

the incident. P. W. 5 Goljar Hussein just knows that the complainant has been 

residing with her daughter in her parents’ house and also knows that her husband 

declined to accept her. Another witness Goljar Hussain (P. W. 6) has also deposed 

that after leading conjugal life between the complainant and accused a female child 

was born and the accused driven out the complainant from his house and married 

another girl. The accused declined to accept the complainant. He has also not 

known the reason of quarrel between the parties. P. W. 7 Abdul Baten Parmanik is 

the investigating officer who after completing the investigation submitted charge 

sheet against the accused to prosecute him under section 498-A IPC.  

 

13. In this case the complainant and her father are the vital witnesses for the 

prosecution. Though the prosecution examined three independent witnesses; but 

the depositions of P. W. 5 and P. W. 6 do not help the prosecution in establishing 

the charge against the accused.  

 
14. From the evidence of the complainant, her father and the independent witness 

Chaibor Ali it transpires that the conjugal relation between the complainant and the 

accused/appellant was not cordial. As per them the accused demanded an amount 

of Rs. 50,000/ from the complainant; but the complainant and her father could not 

fulfill the demand; so, the accused/appellant physically assaulted the complainant 

and drove her out with her minor daughter and thereafter he married again. After 

scrutiny of the oral testimonies of P. W. 1, P. W. 2 and P. W. 3 it appears that the  
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accused/appellant allegedly demanded an amount of Rs. 50,000/ just once. And that 

demand was before 6/7 years back from the date of deposition of the complainant 

i.e. 27-03-2017. The complainant in her cross-examination has stated that she 

lodged the ejahar after three years of the incident and no explanation of delay has 

mentioned in the ejahar. Now let us scrutinize the contents of the ejahar. As stated 

earlier the complainant in her ejahar mentioned three dates of occurrence. But she 

and her witnesses though specifically unable to say the exact date of occurrence; 

but from their evidence it transpires that the accused demanded money only for 

once and allegedly torture her only for once. Thereafter he allegedly had driven her 

out with her minor daughter. In the ejahar the complainant has stated that she filed 

another case against her husband which was registered under section 498-

A/354/342/34 IPC and that case was amicably settled due to interference of village 

elders and the complainant and the accused again started their conjugal life and 

thereafter the accused again demanded an amount of Rs. 50,000/ and drove her out 

once again. But the complainant and her witnesses while deposed in the Court have 

stated nothing regarding having another case which was subsequently settled by 

them. Except in the ejahar, the complainant and her witnesses do not whisper a 

single word in the Court during trial that there occurred anything just few months 

earlier of filing the ejahar. Rather the complainant in her cross-examination has 

admitted that she lodged the ejahar after three years of the incident without 

explaining anything about delay of filing the ejahar. So, it is clear that for the 

purpose of the case the last date of occurrence i.e. 20-07-2011 has been mentioned 

in the ejahar by the scribe of the ejahar.  

 

15. Learned trial Magistrate while discussing the point of delay in filing the case has 

taken that the last date of occurrence was 20-07-2011 and after four months of the 

last date of occurrence the case was filed. According to learned trial Magistrate as 

the accused/appellant did not enquire about the complainant and his minor 

daughter; so, he has given mental torture to her. So, delay in filing the case was not 

doubtful and afterthought. But learned trial Magistrate has failed to appreciate that 

whether there occurred anything on 20-07-2011 or not. Except the averment in the 

ejahar, there is nothing in the evidence that there occurred anything on that day.  
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Besides it learned trial Magistrate skipped the admission of the complainant that she 

filed the ejahar after three years of the incident without explaining the delay. 

Unexplained inordinate delay, no doubt, is fatal so far prosecution case is 

concerned.  

 
16.  To establish the charge under section 498 A IPC the prosecution has to establish 

following essential ingredients:  

 
 a) that the victim was a married lady,  

b) that she has been subjected to cruelty by her husband or the relative of her 

husband,  

 c) that such cruelty consisted of either  

(1) harassment of the woman with a view to coerce meeting a demand 

for property or valuable security, or  

(2) a willful conduct by the husband or the relative of her husband of 

such a nature as is likely to lead the lady to commit suicide or to cause 

grave injury to her life, limb or health;  

  (d) that such injury aforesaid may be physical or mental.  

 
17. On perusal the evidence on record it appears that the complainant who was the 

alleged victim is the wife of accused/appellant. So far marriage between the 

complainant and accused/appellant is concerned there is no dispute.  

 
18. The complainant, her father and other witnesses have stated nothing that due to 

cruel behavior of the accused/appellant the complainant attempted to commit 

suicide and she received grave injury etc. So, the case at hand does not fall under 

the explanation (a) of section 498 A IPC. 

 
19. Now we have to ascertain whether the accused/appellant harassed the complainant 

with a view to coercing her to meet unlawful demand of properties or valuable 

sureties or not. 

 

20. In the ejahar the complainant depicted her story in detail. The ejahar is well drafted 

where the complainant put her thumb impression. The complainant while deposed in 

the Court has stated nothing that the ejahar writer read over the same after  
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preparation and she put her thumb impression after found it correct. In the ejahar 

the complainant has shown three dates of occurrence, one was about 2 2/1 years 

back, one on 25-01-2011 and the last one was 20-07-2011. From the oral 

testimonies of the prosecution witnesses particularly the complainant and her father 

it appears that the accused/appellant demanded an amount of Rs. 50,000/ which 

she could not fulfill; so, she was tortured and drove her out from his home 

compelling the complainant to stay in her parents’ house with her daughter. The 

complainant and her father though couldnot disclose the actual date of incident but 

it appears that the alleged incident occurred just one day not three days as 

described in the ejahar. From the deposition of the complainant it reveals that the 

appellant solemnized his second marriage and did not enquire to her and her minor 

daughter. The complainant though deposed that she was assaulted by her husband; 

but she has stated nothing whether she got treatment or not. As the ejahar was 

filed after a gap of long time; so, the investigating officer was reluctant to examine 

her medically. But the complainant has stated nothing that she took treatment after 

her husband physically tortured her.  

 

21. The prosecution examined one Chaibar Ali (P. W. 3). His deposition shows that he 

fully corroborated the oral testimony of the complainant and her father. On scrutiny 

it appears that he is the co-villager of the complainant and his house is near to the 

house of the complainant. But he has not disclosed how he came to know about the 

demand of money, torture to the complainant by the accused. He has not disclosed 

that he was informed about the incident by the complainant or her father, The 

complainant and her father have also deposed nothing that they shared the incident 

of demand of money, torture by the accused to the complainant with him.  

 
22. After proper scrutiny of the evidence on record it appears that the accused/appellant 

allegedly demanded money just once. A solitary incident of demand of money 

cannot be treated as cruelty as defined under section 498-A IPC. From the evidence 

on record it also transpires that the accused/appellant solemnized his second 

marriage. It also transpires that the complainant has been staying in her parents’ 

house with her minor daughter and her husband has not enquired about them. If  
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that is so, the accused/appellant neglected and refused to maintain his wife and 

minor daughter. Under such circumstances a proceeding under section 125 Cr. P. C 

against the accused/appellant is sufficient.  

 
23. In view of the above discussion and observation it is concluded that the prosecution 

has failed to establish the charge against the accused beyond all reasonable doubt 

which is mandatory in criminal law and hence, the accused deserves benefit of 

doubt. Accordingly, the impugned judgment and order passed by learned trial 

Magistrate is set aside. The accused /appellant is acquitted of the charge on benefit 

of doubt and he is set at liberty.   

 

24.  Return the case record of G. R. 745/2012 along with a copy of the judgment of this 

Court to the Court of learned Additional Chief Judicial Magistrate, Dhubri.  

25. Given under my hand and seal of this Court today the 20th day of March 2019.  

 

       (D. Thakuria) 
       Sessions Judge, 
       Dhubri.  
            
  
 

 

 

 

 

 

 

 

 

 

 

 

 


