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Parties are represented. 

This Misc. (J) case arises out of petition No. 1873/18 filed by the 

petitioners/plaintiffs under Order 39 Rule 1 and 2 read with section 151 of 

CPC praying for temporary injunction.  

 
Case of the plaintiffs/petitioners is that they are the legal heirs of deceased 

pattadars Nagendra Nath Basak and Sushanta Basak, who acquired a plot of 

land measuring 2K-5Ls. covered by dag No.524 of patta No.147 situated at 

vill-Bilasipara under Bilasipara Revenue Circle. The land was originally 

purchased by the father of Nagendra Nath Basak and Sushanta Basak by 

executing sale deed bearing No.4559 dtd. 10.12.1956 and accordingly 

mutation was done in favour of Nagendra Nath Basak and Sushanta Basak 

after their predecessor namely Brindaban Basak. During the Settlement 

Operation in the year 1961/62 khatiyan was issued and since then the 

predecessor of petitioners had been possessing the land by constructing 

dwelling houses. At the time of issuing khatiyan the land was recorded as 1K-

17Ls. instead of original land measuring 2K-5Ls. but due to death of original 

khatiyandar, the petitioners did not notice the said fact in the khatiyan. In the 

year 1990, at the time of Settlement Operation the settlement staff again 

surveyed the land and found land measuring 2K-5Ls. Petitioners produced the 

original sale deed before the settlement staff for which land record was 

corrected and katcha patta was issued accordingly. In the year 2013 Myadi 

Patta was issued in the name of petitioners in respect of land measuring 2K-

5Ls. But on 18.12.2017 the OP No.1 i.e. Principal of I. N. A. H. S. School filed 

a petition before the OP No.2 stating that the land of school was encroached 

by the petitioners. OP No.2 by making a conspiracy with the OP No.1 illegally 

demarcated the land of petitioners and erected pillars by encroaching the land 

of petitioners. They also threatened the petitioners to construct boundary wall 

over their land. It is stated that petitioners have a prima-facie case for 

granting injunction as they have right, title and interest over the land 

measuring 2K-5Ls. Hence petitioners have prayed for temporary injunction 

restraining OPs, their agents and representatives from entering in the suit 

land and constructing boundary wall till disposal of the main suit.       

 

The OP No.1 & 2 have contested the case by filing written objection against 

the injunction petition stating that the petitioners have encroached upon a 

portion of land measuring 3Ls. which belonged to OPs. It is further stated that 



during Settlement Operation in the year 1989/90 the petitioners recorded 

their names over a portion of land measuring 2K-5Ls. by encroaching the land 

of OP No.1, making a conspiracy with the settlement staff. On 19.12.2017 the 

general meeting of SMDC was held wherein the petitioners assured to vacate 

the land occupied by them by putting signature over the resolution taken in 

the said meeting. Thereafter on 08.01.2018 the petitioner No.7 filed an 

application before the Principal of I. N. A. H. S. School for providing a way 

through the land of OPs. Petitioner Ratan Kr. Basak and his neighbours also 

filed an application dtd.28.9.2017 before the OP No.1 for providing a portion 

of land of I. N. A. H. S. School to use the same as their path. OPs have further 

denied all the allegations made by the petitioners.  

        

Heard the learned counsel for the OPs and perused the case record. The 

learned counsel for the petitioner did not appear for hearing.  

 

It is settled proposition of law that, in order to decide the prayer U/O 39 Rule 

1 and 2, three essential ingredients must be looked into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and considering the 

materials on record, let me try to decide the instant case. 

 

Prima facie case: In the instant case, it appears that the petitioners have 

claimed right, title and interest over the land measuring 2K-5Ls. covered by 

dag No.524 of patta No.147 situated at Bilasipara Revenue Circle on the 

strength of sale deed bearing No.4559 dtd.10.12.1956. I have perused the 

xerox copies of said sale deed which prima-facie reveals that the same was 

executed between Jatindra Nath Chanda and Brindaban Basak. However the 

said sale deed does not show the total land purchased by the purchasers. 

Thus the petitioner’s claim that their predecessor purchased the suit land by 

executing the aforesaid deed is prima-facie found to be not supported by the 

sale deed itself. Further the xerox copy of patta No.147 though prima-facie 

shows that the land measuring 2K-5Ls. was recorded in the name of Nagendra 

Basak and Sushanta Basak but the copy of resolution dtd.19.12.2017 of SMDC 

prima-facie shows that during Settlement Operation the land was recorded as 

2K-5Ls. instead of total land measuring 1K-17Ls. The resolution further 

reveals that the pattadars of land covered by dag No.524 encroached upon 

the land of OPs. Thus it prima-facie appears that there were certain 

discrepancies while recording the land measuring 2K-5Ls. in the revenue 

records. 

Again, the petitioners have claimed that the OP would construct boundary 

wall over the suit land but in this regard, they have failed to produce any 

prima facie proof.  



Thus, from the above, I am of the considered opinion that the petitioners do 

not have any prima facie case in their favour.   

Balance of convenience and irreparable loss or injury:  From the 

materials on record, it prima-facie appears that presently the suit land is under 

possession of petitioners and on the other hand, OPs have claimed that the 

petitioners have encroached upon the 3Ls. of land. Admittedly the OP No.1 is 

a higher secondary school and at present there is nothing in the record to 

ascertain the land which have been allegedly encroached upon. Under such 

circumstance granting of injunction may put the OPs in a more inconvenient 

situation than the petitioners. Thus it is held that balance of convenience is 

not in favour of granting the injunction as prayed for.  

Again, the petitioners have failed to bring anything on record to prima-facie 

show that they will face irreparable loss and injury on refusal of injunction.  

Thus, in view of above, the prayer of interim injunction is rejected.   

Accordingly instant case is disposed of on contest.   

 

 

 

 

 

 


