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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.272/2016

Parties:-

1.Gita Debnath
W/O: Swapan Devnath
2.Swapan Devnath
S/O: Late Dinesh Debnath
Both are R/O:
VILL: Santipur, Ward No.6, Chapar
P.O. & P.S: Chapar
Dist: Dhubri, Assam

Present Address:
C/O: Chittaranjan Ghosh
S/O: Late Gandhi Ghosh
Bishnu Talkies Bye Lane
Ward No.12, Dhubri
P.O. & P.S: Dhubri
Dist: Dhubri, Assam

..Claimants

Vs.

1.The Oriental Insurance Company Limited

Represented by its Branch Manager

Barpeta Road Branch

Main Road, Barpeta Road

P.O: Barpeta Road

Dist: Barpeta, Assam

Pin - 781315 

2.Mamrej Khan (Owner)
S/O: Motleb Khan
VILL: Banbahar
P.O: Moyakuchi
Dist: Barpeta, Assam

3.Jakir Hussain (Driver)
S/O: Kashem Ali
VILL: Barbali
P.S: Howly
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Dist: Barpeta, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri M.M. Ahmed, Advocate for the claimants

Sri Sujit Kumar Saha, Advocate for OP No.1

Sri Rabiul Islam, Advocate for OP No.1 & 2

Date of argument:  07-02-2019

Date of judgment:  07-03-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V.  Act for granting compensation in respect of death of son of

claimant  No.1  &  2  named  Sanjay  Debnath  in  a  motor  vehicular

accident on 15-07-2016 at about 5:20 A.M. at village Rowmari under

Chapar P.S.
Claimants’ case in brief  is that on 15-07-2016 at about

5:20 A.M. while claimant’s son named Sanjay Debnath along with his

companion were returning whom by the left side of the road beyond

pitched portion on foot at  village Rowmari  in  front  of  Chapar P.S.  a

Bolero Pick UP bearing registration No.AS-15-C/7340 driven in a rash

and negligent manner knocked down his son and his companions and

the vehicle fell down on the road.  As a result of the said accident their

son  sustained  grievous  injuries  and  died  on  the  spot.   After  the

accident P.M. examination was conducted at Dhubri Civil Hospital.
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In respect of the aforesaid accident an FIR was filed before

O/C Chapar P.S. and O/C Chapar P.S. had registered a case vide Chapar

P.S. Case No.290/16 U/s. 279/338/304-A IPC on the basis of FIR filed by

the informant Police had seized the truck and the relevant documents

from  the  driver  of  the  offending  vehicle  and  after  completion  of

investigation police had submitted Charge Sheet U/s.  279/304-A IPC

against the driver of the offending truck.
Claimant side further stated in his claim petition that he

had spent Rs. 25,000/- for ambulance charges for carrying dead body

of his son to Dhubri and after P.M. examination of their residence and

other  funeral  expenses.   Claimant  side  further  stated  in  his  claim

petition that his deceased son named Sanjay Debnath was a brilliant

student and he passed HSLC examination in the first division and at the

time of accident deceased was studying Higher Secondary Science and

his aim was to become a doctor  in  future but due to the aforesaid

accident his entire career has been lost.
Claimant side further stated in his claim petition that his

deceased  was  used  to  earn  Rs.  8,000/-  per  month  through  tuition.

Claimant side prayed before the Hon’ble Court to award compensation

amounting  to  Rs.  15,00,000/-  along  with  interest  from  the  date  of

institution of this case till realisation.    
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to opposite parties.  On receipt of

summon issued from this court OP No.1 insurer of the offending vehicle

had appeared through his counsel  and filed written statement.  The

main contentions of the written statement submitted by OP No.1 are as

follows.
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim is liable to be rejected, that claim petition is

barred by principle of estoppels, waiver and acquiescence, hence it is

liable to be dismissed, that all  the material  allegations made in the

claim petition are false and petition is not maintainable either on facts

or in law, that OP insurance company does not admit and denies all the

allegations made in petition and petitioner is required to proof of all the
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allegations except which are specifically admitted here under, that the

driver of the vehicle allegedly insured with OP was not holding a valid

and  effective  driving  licence  at  the  time  of  accident  and  was  not

qualified for holding or obtaining such driving licence and further does

satisfy requirements of  Rule –  3 of  the Central  Motor  Vehicle Rules,

1989,  that  answering  OP  hereby  reserve  the  right  to  take  all  the

defences available to the owner OP as provided U/s. 170 of the M.V.

Act,  that  the  answering  OP  submits  that  route  permit,  valid  and

effective  driving  licence,  registration  certificate,  insurance  policy,

fitness certificate of the alleged vehicle involved in the accident may

be directed to be produced by the owner of the vehicle otherwise it

shall  be  presumed  that  there  is  statutory  violation  of  the  policy

condition, that the question of rash and negligent driving by the driver

is required to be specifically proved by the claimant and failing which

OP insurance company shall  have no liability whatsoever  under the

policy  of  insurance,  if  any.   Under  the  aforesaid  circumstances  OP

prayed before  the  Hon’ble  Court  to  dismiss  the  claim petition  with

costs.
 OP No.2 & 3 owner and driver of the offending vehicle had

appeared through their counsel and filed written statement.  The main

contentions of the written statement submitted by OP No.2 & 3 are as

follows.
That this case is not maintainable in its present form and

manner, that this case is hit by principle of non-joinder and mis-joinder

of parties, that the statement made in para-1, 2, 3, 4, 5, 6, 7, 18, 19

and 20 of the claim petition are not admitted by the answering OP No.2

&  3  are  not  aware  of  the  correctness  of  statement  and  as  such

claimant is required to strict proof thereof, that the statement made in

para-11 to 17 and 22 are matters of record and anything contrary to

records  are  not  admitted.   OP  prayed  before  the  Hon’ble  Court  to

dismiss the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-15-C/7340
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(Bolero Pick Up) and claimant’s son died due to said

accident?
2 Whether the offending vehicle was insured with M/s.

Oriental Insurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  aforesaid  case  claimant  side  had  examined  two

witnesses.  OP insurance company did not adduce any evidence.

Evidence led by claimant side are briefly discussed.

CW-1 Sri Swapan Debnath father of the deceased in his

evidence on affidavit had stated that he is the claimant No.1 of this

case and they had filed this claim petition seeking compensation for

death  of  their  son  in  a  motor  vehicular  accident  and  prayed

compensation amounting to Rs. 15,00,000/-.  He further stated in his

evidence on affidavit that on 15-07-2016 at about 5:20 A.M. while their

son named Sanjay Debnath  along with his companion were returning

home through foot on the left side of the road beyond pitched portion

at village Rowmari in front of Chapar P.S. a Bolero Pick Up Van bearing

registration No.AS-15-C/7340 driven in a rash and negligent manner

knocked down his son and the vehicle fell  down on the road.  As a

result  of  the  said  accident  his  son  named  Sanjay  Debnath  had

sustained grievous injuries and died on the spot.  After his death P.M.

examination  was  conducted  at  Dhubri  Civil  Hospital.   Ext-1  is  the

certified  copy  of  P.M.  Examination  Report.   Claimant  side  had  also

proved  other  documents  through  his  evidence  i.e.  ext-2  which  is  a

certified copy of FIR, ext-3 is the Seizure List.  Claimant side had also
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exhibited certified copy of Charge Sheet vide ext-4 and also exhibited

Form No.54 Report vide ext-5.

He further stated in his evidence on affidavit that he spent

Rs. 25,000/- for carrying dead body of his deceased son to Dhubri to

their residence and other funeral expenses.

He  further  stated  in  his  evidence  on  affidavit  that  his

deceased son named Sanjay Debnath was a brilliant student and he

passed HSLC examination in the first division.  Ext-6 is the HSLC Mark

Sheet.  Ext-7 is  the HSLC Pass Certificate.   He further stated in his

evidence  on  affidavit  that  at  the  time  of  accident  deceased  was

studying  in  Higher  Secondary,  Science.   Ext-8  is  the  H.S.  Science

Registration.  He further stated in his evidence on affidavit that aim of

the deceased was to become a doctor and after that purpose deceased

studied hard.  He further stated in his evidence on affidavit that during

the  lifetime  deceased  used  to  earn  Rs.  8,000/-  per  month  through

tuition.
Learned counsel on behalf of OP insurance company had

cross examined the said witness and in his cross examination he had

stated that at present his age is 45 years.  He further stated in his

cross examination that he had filed this claim case for death of their

son named Sanjay Debnath in a motor vehicular accident.  He further

stated in his cross examination that he had filed this claim case in the

year 2016 but he cannot able to say exact date of filing his evidence

on affidavit.  He further stated in his cross examination that accident

occurred  on  15-07-2016  at  Chapar.   He  further  stated  in  his  cross

examination that he had two sons including deceased and deceased

was his eldest son.  He further stated in his cross examination that in

the P.M. Report doctor opined that age of the deceased at the time of

accident  was  19  years.   He  denied  in  his  cross  examination  that

accident took place due to negligence of the deceased.  He further

stated in his cross examination that he cannot able to say police case

number relating to said accident nor he had submitted copy of MVI

Report in the court.  He further stated in his cross examination that he
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has  not  submitted  copy  of  driving  licence,  registration  certificate,

insurance policy and route permit in the court.  He denied in his cross

examination that driver of the offending vehicle did not have valid and

effective driving licence at the time of accident.  He also denied in his

cross examination that driver of the offending vehicle had not have

valid  and  effective  driving  licence  and  route  permit  and  insurance

policy  and  as  such  insurance  company  is  not  liable  to  pay  any

compensation  to  the  claimant.   He  further  stated  in  his  cross

examination that he has not submitted bills and vouchers relating to

carrying dead body and funeral  expenses.   He further stated in his

cross examination that he has not submitted any document to prove

that  he is  dependent  upon his  deceased son  for  maintenance.   He

denied in his cross examination that to get sympathy in the court he

had mentioned in his evidence on affidavit that his wife is suffering

from heart disease.  He denied in his cross examination that he is not

entitled to get any compensation as claimed by him.
CW-2  Dinonath  Rout  in  his  evidence  on  affidavit  had

stated that he saw the accident in which deceased Sanjay Debnath had

sustained grievous injuries and died on the spot.  He further stated in

his evidence on affidavit that on 15-07-2015 at about 5:20 A.M. while

victim was returning home along with his companion through foot on

the left side of the road beyond pitched portion at that time one Bolero

Pick  Up  bearing  registration  No.AS-15-C/7340  driven  in  a  rash  and

negligent manner knocked down the victim and his companion and as

a result the vehicle fell down from the road.  
 He  further  stated  in  his  evidence  on  affidavit  that  his

father named Swapan Debnath had filed an FIR before O/C Chapar P.S.

regarding the aforesaid accident.  On the basis of FIR lodged by the

informant police had registered a case vide Chapar P.S. Case No.290/16

U/s.  279/338/304-A  IPC.   During  investigation  police  had  seized

relevant documents from the owner of the vehicle and after completion

of investigation police had submitted Charge Sheet against the driver

of the offending vehicle.  He further stated in his evidence on affidavit

that his father had spent around Rs. 25,000/- for ambulance charges to

carrying dead body and other funeral expenses.  He further stated in
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his evidence on affidavit that deceased was a brilliant student and was

a private  tutor  and during his  life  time he  used to  earn  handsome

money from tuition.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he had retired from service as a police personal in the year

2012 as ASI of police.  He further stated in his cross examination that

his  residence  is  at  Chapar  near  place  of  occurrence  and  distance

between his house and place of occurrence is 50 cubits.  He further

stated in his cross examination that at the time of accident deceased

along  with  his  friends  were  going  from  Bongaigaon  side  towards

Chapar side and offending vehicle was also coming from in the same

direction.  He further stated in his cross examination that he was not

present  at  the  time  of  P.M.  examination  conducted  at  Dhubri  Civil

Hospital.  He denied in his cross examination that claimant was well

known to him and as a result he deposed false evidence in his favour.
In  the  aforesaid  case  OP  insurance  company  did  not

adduce any evidence.  Heard arguments on behalf of both sides.
Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Perused also argument advanced by counsel of both sides.
Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that claimant had duly proved this case by

providing certified copy of FIR, certified copy of Charge Sheet, Seizure

List, Form No.54 Report and P.M. Report.  It is crystal clear from ext-5

i.e. Form No.54 Report that offending vehicle was insured with OP No.1

i.e. Oriental Insurance Company Limited and insurance policy is valid

up  to  30-07-2016.   As  occurrence  took  place  on  15-07-2016  so

insurance policy is valid covering the date of the accident.
As  per  Form  No.54  Report  registration  number  of  the

offending vehicle was AS-15-C/7340 (Bolero Pick Up) and police after

completion of investigation had submitted Charge Sheet against the

driver of the offending vehicle i.e. OP No.3.  Claimant side had also

exhibited  Seizure  List  in  this  case  vide  ext-3.   As  per  Seizure  List

registration certificate  of  the  vehicle  is  valid  up to  30-06-2017 and

other  vehicular  documents  are  also  valid  covering  the  date  of  the

accident.  So, OP No.1 is liable to pay compensation to the claimant.  
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Claimant  side  in  his  claim petition  had  mentioned  that

deceased  was  a  brilliant  student  and  he  was  a  student  of  Higher

Secondary, Science and his monthly income before the accident was

Rs. 8,000/- through private tuition but claimant side could not prove

income of the deceased through any authentic document like income

proof document issued by the concerned Circle Officer.  So, I treat the

income  of  the  deceased  notionally  at  Rs.  5,000/-  per  month.

Accordingly, annual income of the deceased comes to Rs. 5,000/- X 12

= Rs. 60,000/-.
As per P.M. Report which is exhibited in this case and as

per P.M. Report age of the deceased at the time of accident was 19

years.  Claimant side had submitted authentic documents to prove the

age of the deceased at the time of death.  As per ext-6 Mark Sheet

issued by Board of Secondary Education, Assam and in the said Mark

Sheet date of  birth of  the deceased was mentioned as 20-10-1999.

Claimant side had also exhibited School Leaving Certificate issued by

SEBA vide ext-7.  As per ext-7 date of the birth of the deceased was

20-10-1999.   So,  education  document  is  more  authentic  than  age

mentioned in the P.M. Report.  As per High School Leaving Certificate

and also Mark Sheet issued by Board of Secondary Education, Assam

date of the birth of the deceased was 20-10-1999.  As accident took

place on 15-07-2016, so on calculation age of the deceased at the time

of accident was about 18 years.
Claimant  side had cited a decision of  Hon’ble  Supreme

Court published in Civil Appeal No.3483 of 2008, Sarla Verma & Others

v. Delhi Transport Corporation Limited & Others decided on 15 th April,

2009.  
As per the said decision if age of the deceased falls in the

age  group  of  15  to  20  years,  operative  multiplier  will  be  18.   As

deceased falls  in  the  category  of  age  group of  15  to  20  years,  so

operative multiplier 18 will be applicable in this case.
Deceased was a bachelor at the time of accident as in the

claim petition claimant had mentioned that deceased left behind his

parents as their legal heirs as dependents.  So, definitely deceased was

a bachelor at the time of accident.  If deceased had married prior to
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the  accident,  name of  the  spouse  will  be  there  in  the  dependents

category.   So,  as  per  decision  of  Hon’ble  Supreme  Court  in  the

aforesaid decision, 50% is to be deducted from the total compensation

amount  as  personal  and  living  expenses  because  it  assumed  that

bachelor would tend spend more on himself even otherwise there is

also the possibility on his getting married in a short  time, in  which

event  contribution  to  the  parents  and  siblings  is  likely  to  be  cut

drastically.  
Learned counsel on behalf of OP insurance company had

cited a decision of Hon’ble Gauhati High Court published in 2018 (3)

GLJ  502, Mosstt.  Rokeya Bewa & Others (Petitioners) v.  Ranu Das &

Others (Respondents) decided by Hon’ble Gauhati High Court on 29-01-

2018.
In  the  said  case  Hon’ble  High  Court  held  that:  Motor

Accident  –  Future  Prospects  –  Deceased  was  daily  wage  labourer,

having no fixed income – Claimants are not entitled to increment and /

or addition of income on account of future prospects.
In the said citation Hon’ble Gauhati  High Court  referred

various decision of the Hon’ble Supreme Court including 2012 (6) SCC

421, Santosh Devi  v.  National  Insurance Company Limited & Others

and  also  referred  a  decision  of  Hon’ble  Supreme  Court  decided  in

Pranay  Sethi  (Supra).   The  constitution  bench  of  Hon’ble  Supreme

Court by relying the case of Sarla Verma & Others v. Delhi Transport

Corporation Limited & Others overruled the case of Santosh Devi on

the  matter  of  calculating  income  in  respect  of  future  prospects.

Extreme disagreement  on  the  ground that  said  decision  in  Santosh

Devi (Supra) was hit by principle of binding precedent arising from the

case of Sarla Verma and accordingly bound by the ratio laid down by

the Constitution Bench of Hon’ble Supreme Court in the case of Pranay

Sethi, the appellants are not entitled to get addition of the income on

account of future prospects.
OP  insurance  company  had  cited  another  decision  of

Hon’ble Gauhati High Court published in 2018 (2) GLJ 81, Mrs Marami

Mahanta  (Appellant)  v.  Branch  Manager,  Universal  Sampo  General

Insurance Company Limited (Respondent) decided by Hon’ble Gauhati
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High Court decided on 16-11-2017.  In the said case Hon’ble Gauhati

High  Court  held  that:  if  claimant  could  not  prove  by  documentary

evidence that deceased had regular income and monthly income was

Rs. 8,000/- per month.
Claimant side in his claim petition and also in his evidence

on affidavit had mentioned that deceased was a private tutor and he

used to earn Rs. 8,000/- per month from tuition.  Said private tuition is

not a regular income.  Claimant side also could not substantiate by

documentary proof that monthly income of the deceased before the

accident was Rs. 8,000/-.  So, in view of the decision of Hon’ble Gauhati

High Court  as  published in  2018 (3)  GLJ  502 and 2018 (2)  GLJ  81,

claimant is not entitled to get future prospects as claimant could not

prove  by  documentary  evidence  as  deceased  was  earning  regular

monthly income of Rs. 8,000/- before the accident.
As  per  decision of  Hon’ble  Supreme Court  published in

2017 (4) TAC 673 SC, National Insurance Company Limited (Petitioner)

v. Pranay Sethi & Others claimant side is entitled to get compensation

under  the  conventional  heads  amounting  to  Rs.  15,000/-  under  the

head  of  loss  of  estate  and  Rs.  15,000/-  under  the  head  of  funeral

expenses.
On calculation, total compensation comes to (Rs. 60,000/-

X 18) – 50% = Rs. 5,40,000/-.
Thus,  in  total,  the  claimants  are  entitle  to  get  Rs.

5,40,000/-  +  Rs.  15,000/-  +  Rs.  15,000/-  =  Rs.  5,70,000/-  as

compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

5,70,000/- (Rupees Five Lakhs Seventy Thousand) only to the claimants

payable by OP No.1, M/s. Oriental Insurance Company Limited through

an account payee cheque.  An interest at the rate of 8% per annum is

allowed  on  the  total  compensation  from the  date  of  filing  of  claim

petition i.e. 14-10-2016 till realisation.
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     Given under my hand and seal of this court this 07th day of March,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

 MAC Case No.272/2016

Claimant’s witness : CW-1 Swapan Debnath

  CW-2 Dina Nath Rout

 Exhibits 

Ext-1 Certified copy of P.M. Report

Ext-2 Certified copy of FIR

Ext-3 Certified copy of Seizure List

Ext-4 Certified copy of Charge Sheet

Ext-5 Accident  Information  Report  in  Form

No.54s

Ext-6 H.S.L.C. Mark Sheet (PIO)

Ext-7 H.S.L.C. Pass Certificate (PIO)

Ext-8 H.S. Science Registration (PIO)
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   Member: MACT: Dhubri. 


